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DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Parts 271, 272, 273, 275, and 277
RIN 0584—-AC45

Food Stamp Program: Work Provisions
of the Personal Responsibility and
Work Opportunity Reconciliation Act
of 1996 and Food Stamp Provisions of
the Balanced Budget Act of 1997

AGENCY: Food and Nutrition Service,
USDA.
ACTION: Final rule.

SUMMARY: On September 3, 1999, the
Department published an interim rule
(64 FR 48246) to implement, effective
November 2, 1999, two food stamp
provisions of the Balanced Budget Act
of 1997 (the Balanced Budget Act). The
two provisions amended the Food
Stamp Act of 1977 (the Food Stamp Act)
to enhance State flexibility in exempting
portions of a State agency’s caseload
from the food stamp time limit and to
increase significantly the funding
available to create work opportunities
for recipients who are subject to the
time limit. Comments were solicited
through November 2, 1999.

On December 23, 1999, the
Department published a proposed rule
(64 FR 72196) to amend Food Stamp
Program (FSP) regulations to
incorporate the work provisions of the
Personal Responsibility and Work
Opportunity Reconciliation Act of 1996
(PRWORA). This rule proposed making
significant changes to current work
rules, including requirements for the
Food Stamp Employment and Training
(E&T) Program and the optional
workfare program, as well as
simplifying disqualification
requirements for failure to comply with
work rules. Comments were solicited
through February 22, 2000. This rule
finalizes both of those rulemakings.

EFFECTIVE DATE: This final rule is
effective August 19, 2002.

FOR FURTHER INFORMATION CONTACT: ]ohn
Knaus, Chief, Program Design Branch,
Program Development Division, Food
Stamp Program, FNS, 3101 Park Center
Drive, Room 810, Alexandria, Virginia,
(703) 305-2519.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This final rule was determined to be
economically significant and was
reviewed by the Office of Management
and Budget (OMB) in conformance with
Executive Order 12866.

Executive Order 12372

The Food Stamp Program is listed in
the Catalog of Federal Domestic
Assistance under No. 10.551. For the
reasons set forth in the final rule in 7
CFR part 3105, subpart V and related
Notice (48 FR 29115, June 24, 1983),
this Program is excluded from the scope
of Executive Order 12372, which
requires intergovernmental consultation
with State and local officials.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is intended to
have preemptive effect with respect to
any State or local laws, regulations, or
policies that conflict with its provisions
or that would otherwise impede its full
implementation. This rule is not
intended to have retroactive effect
unless so specified in the “Effective
Date” paragraph of this final rule. Prior
to any judicial challenge to the
provisions of this rule or the application
of its provisions, all applicable
administrative procedures must be
exhausted.

Regulatory Flexibility Act

This rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act of 1980 (5
U.S.C. 601-612). Eric M. Bost, Under
Secretary for Food, Nutrition, and
Consumer Services, has certified that
this rule will not have a significant
economic impact on a substantial
number of small entities. The changes
will affect food stamp applicants and
recipients who are subject to FSP work
requirements. The rulemaking also
affects State and local welfare agencies
that administer the FSP, to the extent

that they must implement the
provisions described in this action.

Unfunded Mandate Analysis

Title II of the Unfunded Mandate
Reform Act of 1995 (UMRA), Pub. L.
1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of UMRA, the
Department generally must prepare a
written statement, including a cost
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures to State, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, section
205 of UMRA generally requires the
Department to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of Title IT of the UMRA) that
impose costs on State, local, or tribal
governments or to the private sector of
$100 million or more in any one year.
Thus this rule is not subject to the
requirements of section 202 and 205 of
UMRA.

Executive Order 13132

Federalism Summary Impact Statement

Executive Order 13132 requires
Federal agencies to consider the impact
of their regulatory actions on State and
local governments. Where such actions
have ‘“federalism implications,”
agencies are directed to provide a
statement for inclusion in the preamble
to the regulation describing the agency’s
considerations in terms of the three
categories called for under section
(6)(b)(2)(B) of Executive Order 13132.

Prior Consultation With State Officials

Prior to drafting the rule, we received
input from State and local agencies at
various times. Since the FSP is a State
administered, Federally funded
program, our regional offices have
formal and informal discussions with
State and local officials on an ongoing
basis regarding program implementation
and policy issues. This arrangement
allows State and local agencies to



41590

Federal Register/Vol. 67, No. 118/ Wednesday, June 19, 2002/Rules and Regulations

provide feedback that forms the basis for
many discretionary decisions in this
and other FSP rules. In addition, we
presented our ideas and received
feedback on program policy at various
State, regional, national, and
professional conferences. Lastly, the
comments from State and local officials
on both the interim Balanced Budget
Act rule and the proposed PRWORA
rule were carefully considered in
drafting this final rule.

Nature of Concerns and the Need To
Issue This Rule

State agencies generally want greater
flexibility in their implementation of
FSP work requirements and in the
operation of the E&T Program. State
agencies have indicated that providing
them this flexibility would greatly
enhance their ability to more efficiently
administer the FSP. They also want
current rules streamlined to allow them
to conform to the rules of other means
tested Federal programs.

Extent To Which We Meet Those
Concerns

FNS has considered the impact on
State and local agencies. This rule deals
mainly with changes required by law
and made effective in 1996 and 1997.
The effects on State agencies are
moderate. While some of the changes
result in modest increases in
administrative requirements, the overall
effect is to lessen the administrative
burden by providing increased State
agency flexibility in program operation
and by allowing State agencies to
streamline their program requirements.
PRWORA and the Balanced Budget Act
required most of the changes made in
this rule and the changes were effective
upon enactment of these statutes. FNS
is not aware of any case where the
discretionary provisions of the rule
would preempt State law. In addition,
we are willing to approve a waiver of
any discretionary provision in this rule
where: (1) A State agency can
demonstrate that its own procedures
would be more effective and efficient;
(2) providing such a waiver would not
result in a material impairment of any
statutory or regulatory rights of
participants or potential participants;
and (3) it would otherwise be consistent
with the waiver authority set out at 7
CFR 272.3(c).

Regulatory Impact Analysis
Costs/Benefits

There are no new effects of
implementing the work-related
provisions of PRWORA on food stamp
recipients. The Regulatory impact

analysis associated with the proposed
PRWORA rule, published December 23,
1999 (64 FR 72201-72202), contains the
expected impact of those provisions.
State agencies have already
implemented those changes and no
further impact is expected following
publication of this final rule. Other than
the effects of eliminating the maximum
slot reimbursement rates, there are no
new effects of implementing the work-
related provisions of the Balanced
Budget Act. The Regulatory Impact
Analysis associated with the interim
final Balanced Budget Act rule,
published September 3, 1999 (64 FR
48252-48254), contained the expected
impact of the provisions, which State
agencies have already implemented.
The provision to eliminate the
maximum slot reimbursement rate is
expected to increase Food Stamp
Program expenditures by a range of
$25.3 million to $62.0 million,
depending on State agency actions, over
the period FY 2002-FY 2012.

Need for Action—Food Stamp
Provisions of the Balanced Budget Act
of 1997

We believe that the regulatory effect
of removing the maximum slot rates will
have very little effect on State agencies’
overall E&T spending patterns, which
currently fall into four categories: (1)
The 12 alternative reimbursement State
agencies currently not bound by
reimbursement rates as long as they
provide work slots to all ABAWDs
willing to comply with the work
requirements. Data from the FNS-583
report indicate that if they had been
subject to the rates, they would have
overspent the maximum slot rates by
some 47 percent in FY 2000. (2) Another
12 State agencies that reported spending
over their maximum slot rates in FY
2000 and were reimbursed for 50
percent of the amount they overspent
from Federal funds. The FY 2000 FNS—
583 reports indicate that these State
agencies overspent the maximum slot
rates by 17 percent that year. (3)
Another seven State agencies spending
at maximum slot rates. (4) The 22 State
agencies that spent under the slot rates
in FY 2000.

We assume that both the alternative
reimbursement State agencies and the
State agencies that have spent under
their slot rates will not change their
spending patterns. Because alternative
reimbursement State agencies’ spending
was not limited by the maximum slot
rates, their spending is not expected to
change with the elimination of those
rates. Likewise, removing the slot rates
will have no impact those State agencies

spending under their maximum slot
rates.

Removing the slot rates could affect
the remaining 19 State agencies that
either spent over or exactly at their slot
rates in a number of ways. The Federal
government reimbursed State agencies
that had already spent over their slot
rates for 50 percent of the cost, which
was some $1.4 million in 2000. If slot
rates are removed, and these State
agencies do not change their spending
patterns, all of the cost would be
covered by 100 percent Federal funds.
The increase in costs to the Federal
government could be an additional $1.5
million. If these State agencies were to
increase their spending from 17 percent
reported by States that overspent the
maximum slot rates to the 47 percent
that the alternative reimbursement State
agencies spent in 2000, the additional
Federal cost could be as much as $3.6
million.

If slot rates are removed, we assume
that State agencies that currently spend
at 100 percent of their slot rates might
increase their spending in one of two
ways: either by the 17 percent level of
the other State agencies that overspent,
or by the 47 percent over the maximum
slot rates that the alternative
reimbursement State agencies spent. If
they were to do the former, the
additional Federal cost could be slightly
over one-half million dollars; if they
were to do the latter, that cost increases
to $1.5 million.

The total cost in FY 2003 ranges from
$2.3 million if State agencies increase
their spending to 117 percent of the
maximum to $5.6 million if they
increase their spending to 147 percent
of the maximum. Allowing for inflation,
the 10-year cost ranges from $25.3 to
$62 million.

Need for Action—Work Provisions of the
Personal Responsibility and Work
Opportunity Reconciliation Act of 1996

This action is needed to implement
the work provisions of Pub. L. 104-193,
the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996
(PRWORA). These provisions: (1)
Establish new disqualification penalties
for noncompliance with FSP work
requirements; (2) permit certain State
agencies to lower the age at which a
child exempts a parent or caretaker from
food stamp work rules; (3) revise and
streamline the E&T Program; (4) provide
State agencies the option of using a
household’s food stamp benefits to
subsidize a job for a household member
participating in a work supplementation
or support program; and (5) permit
qualifying States to provide certain
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households with cash in lieu of food
stamps.

Benefits

State agencies will benefit from the
provisions of this rule because they

streamline FSP work requirements,
simplify the disqualification
requirements for failure to comply with
work rules, and provide greater
flexibility for State agencies to operate
their employment and training

programs. Removing the maximum slot
rates will benefit States by enhancing
administrative simplification and
increasing program access to greater
numbers of recipients.

Impact of Removing Maximum Reimbursement Rates Fiscal years 2003—2012

FISCAL YEAR

For States spending over
max slot rates in FY 2000:
If no change in spending
(already at 17%)

If spending increases

47% over max slot rates

For States spending at
max slot rates in FY 2000:
If spending increases

by 17%

If spending increases

by 47%

Total if spending is
1.17% of maximum
Total if spending is
1.47% of maximum

Paperwork Reduction Act

This final rule contains information
collections which are subject to review
by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (Pub. L. 104-13)
(44 U.S.C. 3507).

The reporting and recordkeeping
burdens associated with the 15 percent
exemption and the increased funding
for State E&T programs authorized by
the Balanced Budget Act and addressed
in this rule necessitated a revision to a
previously approved information
collection activity, the Employment and
Training Program Report (FNS-583),
approved under OMB No. 0584—0339.
Because the Balanced Budget Act
mandated implementation of the food
stamp provisions addressed in this rule
effective October 1, 1997, without
regard to whether regulations were
promulgated to implement them, FNS
submitted an emergency request to OMB
on February 17, 1998, to revise the
information collection for the FNS-583
form to reflect the requirements of the
statute. FNS estimated the total annual
burden hours associated with the
revised FNS-583 to be 195,363 hours—
182,643 hours for the work registration
process, 2,762 hours for the 15 percent

03

$1.7

$3.9

$.6

$1.7

$2.3

(Dollars in millions)

04 05 06 07 08 09
$1.7 $1.7 $1.8 $1.8 $19 $19
$4 $4 %42 $43 $44 %45
$6 $6 $6 $7 $7 $.7
$1.7 $1.7 $1.8 $1.8 $1.9 $1.9
$23 $23 $24 $25 $26 $2.6
$5.6 $5.7 $57 $6.0 $6.1 $63 $6.4

ABAWD exemption, and 9,958 hours for
the E&T funding requirements. OMB
approved the burden estimate for the
revised form for six months, with an
expiration date of August 31, 1998.

On April 27, 1998, FNS issued a
notice in the Federal Register (63 FR
20567) describing in detail the revised
collection of information and requesting
comments. FNS received no comments
from the general public or other public
agencies about the information
collection.

On September 23, 1998, FNS received
an extension of OMB’s approval of the
revised burden estimate for the FNS—
583 through September 30, 2001.

On June 8, 2001, FNS issued a notice
in the Federal Register (66 FR 30877)
inviting the general public and other
public agencies to comment on the
proposed extension of the information
collection previously approved. FNS
received one comment, which suggested
that FNS provide State agencies the
means to electronically submit their
FNS-583 reports, and that FNS create
an online help system with detailed
instructions for completing the form. No
action was necessary because State
agencies already have the ability to
submit their FNS-583 reports

10 11 12 03-12
$2.0 $2.0 $2.1 $18.6
$4.6 $4.7 $4.38 $43.4
$7 $7 8§38 $6.7
$2.0 $2.0 $2.1 $18.6
$2.7 $2.7 $29 $25.3
$6.6 $6.7 $6.9 $62.0

electronically via the Food Stamp
Program Integrated Information System
(FSPIIS). Additionally, FSPIIS contains
a through help system, recently revised,
which provides detailed instructions for
completing each area of the FNS-583.

On September 12, 2001, FNS
submitted to OMB a request to approve
a revised total annual burden of 190,541
hours associated with the FNS-583: (1)
84,657 hours for household members
participating in the work registration
process; (2) 42,328 hours maintaining
data on work registration; (3) 708 hours
tracking the numbers of ABAWDs
exempted under the 15 percent
exemption allowance; (4) 60,800 hours
recording ABAWD E&T activities; and
(5) 2,048 hours compiling and recording
data on the FNS-583.

On December 21, 2001, OMB
approved an extension of OMB No.
0584-0339 through December 31, 2004.

Sections 272.2 and 273.7 contain
information collection requirements.
The Food and Nutrition Service
submitted a copy of this section to OMB
for its review.

The regulations at 7 CFR 272.2 require
that State agencies plan and budget
program operations and establish
objectives for each year. Section 273.7
contains requirements for the State
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Employment and Training Plan, one of
the required planning documents. In the
interest of State flexibility, the
PRWORA provisions addressed in this
rule deleted State E&T planning
requirements for describing the
intensity of E&T services, conciliation
procedures, and Statewide limits for
dependent care reimbursements, while
adding the requirement that State
agencies provide a description of their
mandatory disqualification procedures
and periods for noncompliance with
FSP work requirements.

The respondents are 53 State agencies
and they are required to respond once
a year. It is estimated that the total
annual reporting burden is 3,768 hours.

The PRWORA provisions addressed
in this rule deleted reporting burdens in
the interest of State flexibility, while
adding a new burden associated with
each State agency’s mandatory
disqualification procedures. Thus, the
overall reporting and recordkeeping
burden for this proposed information
collection is unchanged.

PRWORA provided State agencies the
option of implementing work
supplementation or support programs.
In these programs the cash value of
public assistance benefits, plus food
stamps, is provided to an employer as
a wage subsidy to be used for hiring and
employing public assistance recipients.
This rule proposes to add the work
supplementation or support plan, as
required at § 273.7(1)(1), to the planning
requirements at 7 CFR 272.2.

The potential respondents are any of
the 53 State agencies that may opt to
initiate a work supplementation or
support program. The one-time burden
associated with a State agency creating
a plan for a work supplementation or
support program is estimated to be 100
hours. However, since no State agency
has opted to initiate a work
supplementation or support program
since the enactment of PRWORA, it is
anticipated that this provision will not
change the burden associated with this
information collection.

In the proposed rule dated December
23, 1999 (64FR72196) at page 72209,
FNS solicited comments from
organizations and individuals on: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information including the validity of
the methodology and the information to
be collected; (c) ways to enhance the
quality, usefulness, and clarity of the
information to be collected; and (d)

ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
Comments were directed to the Office of
Information and Regulatory Affairs,
OMB, Room 10235, New Executive
Office Building, Washington, DC 20503;
Attention Desk Officer for the Food and
Nutrition Service.

The comment period closed February
22, 2000. OMB did not receive any
comments concerning the proposed
information collection requirement.

The information collection
requirements contained in this rule are
currently approved under OMB control
number 0584-0339. FNS is in the
process of revising these requirements
with the intent of reducing
administrative burden and
accommodating the elimination of the
maximum slot reimbursement rate. FNS
plans to request OMB approval of these
revisions after soliciting public
comment via a Federal Register notice.

Background

In August 1996, President Clinton
signed into law the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996, or PRWORA
(Pub. L. 104-193). PRWORA—popularly
known as “welfare reform”—contained
several FSP work-related provisions that
strengthen work requirements, promote
personal responsibility, streamline E&T
requirements, and greatly increase State
flexibility.

Section 815 of PRWORA dealt with
disqualification for noncompliance with
FSP work requirements. It added to the
list of ineligible individuals at section
6(d)(1) of the Food Stamp Act those
who: (1) Refuse without good cause to
provide sufficient information to allow
a determination of their employment
status or job availability; (2) voluntarily
and without good cause quit their job
(previously limited to heads of
households); (3) voluntarily and without
good cause reduce their work effort and,
after the reduction, work less than 30
hours a week; and (4) fail to comply
with the workfare rules in section 20 of
the Food Stamp Act (7 U.S.C. 2029).
Section 815 removed the requirement
that the entire food stamp household be
disqualified if the head of the household
is disqualified. Instead, it provided
States the option to disqualify the entire
household if the head of the household
is disqualified. Section 815 established
new mandatory minimum
disqualification periods for individuals
who fail to comply with work

requirements. It required the Secretary
of Agriculture (the Secretary) to
determine the meanings of good cause,
voluntary quit, and reduction of work
effort. It required States to determine:
(1) The meaning of other terms related
to FSP work requirements; (2) the
procedures for determining compliance
with work requirements; and (3)
whether an individual is actually
complying with work requirements.
Lastly, Section 815 specified that States
may not use meanings, procedures, or
determinations that are less restrictive
on food stamp recipients than
comparable meanings, procedures, or
determinations are on recipients of
assistance under State programs funded
under title IV-A of the Social Security
Act (title IV=A) (42 U.S.C. 601 et seq).

Section 817 of PRWORA streamlined
E&T administrative requirements for
States by: (1) Requiring E&T
components to be delivered through a
statewide workforce development
system, if available; (2) expanding the
existing State option to apply E&T
requirements to applicants (previously
limited to job search); (3) eliminating
the requirement that job search
components be comparable with those
operated under title IV-A; (4) removing
requirements for work experience
components that mandated they serve a
useful public service and that they use
a participant’s prior training,
experience, and skills; (5) removing
specific Federal rules as to States’
authority to exempt categories of
individuals and individuals from E&T
requirements, as well as removing the
requirement that such exemptions be
evaluated no less often than at each
certification or recertification of the
affected food stamp case; (6) deleting
outdated language concerning
applications by States to provide
priority service to volunteer E&T
participants; (7) removing the
requirement that States permit, to the
greatest practicable extent, work
registrants exempted from E&T, as well
as E&T participants who comply with or
are in the process of complying with
program requirements, to participate in
E&T, while maintaining the States’
option to permit voluntary
participation; (8) removing the
requirement for conciliation procedures
to resolve disputes involving
participation in E&T; (9) removing the
requirement that States’ limits for
payments or reimbursements of
dependent care expenses to E&T
participants must be at least as high as
the FSP dependent care deduction cap;
(10) removing the requirements for E&T
performance standards; (11) adding the
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provision that the amount of funds
States use to provide E&T services to
participants receiving benefits under a
State program funded under title IV-A
cannot exceed the amount of funds, if
any, States used in fiscal year (FY) 1995
to provide E&T services to participants
who were receiving benefits under title
IV-A; and (12) removing the Secretary’s
authority to withhold funds from States
for failure to comply without good cause
with E&T requirements.

Three other PRWORA provisions
added new language to the Food Stamp
Act. Section 816 permitted certain
States to lower the age at which a child
exempts a parent/caretaker from food
stamp work rules. Section 849 provided
States the option of using a household’s
food stamp benefits to subsidize a job
for a household member participating in
a work supplementation program.
Section 852 permitted qualifying States
to provide certain households with cash
in lieu of food stamps.

Additionally, PRWORA made
significant changes to the workfare
provisions at section 20 of the Food
Stamp Act. It removed the States’ ability
to comply with section 20 by operating
a workfare program under title IV-A. Tt
removed the provision that permitted
States to combine the value of a
household’s food stamp allotment with
the value of assistance received by the
household from a program under title
IV-A in order to determine the number
of monthly hours of participation
required of those households in a title
IV-A community work experience
program. Lastly, it eliminated
disqualification provisions specific to
the optional workfare program and
incorporated noncompliance with
workfare into the disqualification
provisions governing noncompliance
with FSP work requirements.

PRWORA also contained major
changes in the requirements for Federal
financial participation in the E&T
program. Subsequently, the Balanced
Budget Act further amended those
requirements.

On August 5, 1997, the President
signed into law the Balanced Budget
Act. The Balanced Budget Act included
two provisions addressed in this final
rule. The first provision provided State
agencies the authority to exempt up to
15 percent of a State agency’s caseload
that is subject to the food stamp time
limit at section 6(0)(2) of the Food
Stamp Act of 1977. The second
provision provided additional funding
for administration of the E&T Program.

The Department received a combined
total of 234 comments from eleven
commenters on the interim Balanced
Budget Act rule and 24 commenters on

the proposed PRWORA rule. The
Department is grateful to each
commenter for taking the time and effort
to respond.

We carefully reviewed and considered
each comment while preparing this final
rule for publication. We have addressed
significant comments received in
response to the regulatory changes
proposed in the interim and proposed
rulemakings. We will not address
comments that were not germane to the
amendments to the Food Stamp Act
contained in PRWORA and the
Balanced Budget Act or to resulting
changes to the Federal regulations
contained in the proposed rule. A
number of comments supported our
proposed changes. However, we will not
discuss those in great detail.

Provisions of the interim and
proposed rulemakings that received no
comment are not addressed in this rule.
Those provisions are adopted as final
without change. For an explanation of
those provisions, please refer to the
interim and proposed rulemakings.

Program Work Requirements

Current regulations at 7 CFR 273.7
require that all physically and mentally
fit food stamp recipients over the age of
15 and under the age of 60 who are not
otherwise exempted be registered for
work by the State agency at the time of
application and once every 12 months
thereafter. Work registrants are required
to participate in an E&T program if
assigned by the State agency, provide
information regarding employment
status and availability for work, report
to an employer if referred, and accept a
bona fide offer of suitable employment
at a wage no less than the applicable
State or Federal minimum wage,
whichever is highest.

Failure to meet these requirements
without good cause results in a 2-month
disqualification. If the noncompliant
individual is the head of the household,
the entire household is disqualified for
two months. Otherwise, only the
individual is disqualified.

Additionally, if the head of the
household voluntarily quits a job of 20
or more hours a week, without good
cause, 60 days or less prior to applying
for food stamps, or at any time
thereafter, the entire household is
disqualified for 90 days.

Eligibility may be reestablished by the
household during a disqualification
period if the head of the household
becomes exempt from the work
registration requirement, is no longer a
member of the household, or complies
with the requirement in question.
Disqualified individuals may reestablish
eligibility by becoming exempt from the

work registration requirement or by
complying with the requirement in
question.

Certain food stamp recipients are
exempt from work registration
requirements. Among these exempt
individuals are those currently subject
to and complying with a work
registration requirement under title IV—
A or the Federal-State unemployment
compensation system. If these
individuals fail to comply with any
work requirement to which they are
subject that is comparable to a FSP work
requirement, they are subject to
disqualification.

In accordance with section 815 of
PRWORA, which contains amendments
to section 6(d)(1) of the Food Stamp Act,
the rulemaking proposed several
changes to current regulations. In this
rule we are addressing only those
proposed changes that received
comment. Provisions of the proposed
rulemaking that received no comment
are adopted as final without change.

Work Registrant Requirements

The current regulation at 7 CFR
273.7(a) contains the work registration
requirement for nonexempt food stamp
household members.

Current regulations at 7 CFR 273.7(e)
list the responsibilities and
requirements for work registrants.

Current regulations at 7 CFR 273.22
contain FSP workfare participation
requirements for households. 7 CFR
273.22(f)(6) provides for penalties for
failure to comply with workfare
requirements.

Section 815 of PRWORA aligned
workfare penalties with other work
penalties. It amended section 20 of the
Food Stamp Act by removing workfare
disqualification provisions, and further
amended section 6(d)(1) by including
refusal without good cause to comply
with section 20 of the Food Stamp Act
as a reason for disqualification.

The Department proposed to amend 7
CFR 273.22(f) by removing paragraph
(6), Failure to Comply, and to amend 7
CFR 273.7(e) by adding as a work
registrant requirement participation in a
workfare program if assigned.

The Department further proposed to
incorporate the work registrant
requirements listed in 7 CFR 273.7(e)
into 7 CFR 273.7(a), redesignate it 7 CFR
273.7(a)(1) and rename it work
requirements.

The Department also proposed to
incorporate the participation
requirements for strikers listed in 7 CFR
273.7(j); the requirements for
registration of certain PA, GA, and
refugee households listed in 7 CFR
273.7(k); and the provisions for
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applicants applying for SSI and food
stamps under § 273.2(k)(1)(i), listed in 7
CFR 273.7(1), into 7 CFR 273.7(a), and
redesignate them 7 CFR 273.7(a)(4),
(a)(5), and (a)(6) respectively.

Lastly, the Department proposed to
make the following changes to 7 CFR
273.7: (1) Redesignate the current
provisions at 7 CFR 273.7(f), (g), (h), (i),
(m), and (n) as 7 CFR 273.7(e), (), (g),
(h), (i), and (j) respectively; (2) delete
the current provisions at 7 CFR 273.7(0)
and (p) and add new provisions,
designated 7 CFR 273.7(k) and (1); (3)
redesignate the provisions for the
optional workfare program at 273.22 as
7 CFR 273.7(m); and (4) remove 7 CFR
273.22.

Three commenters questioned the
language in sections 273.7(a)(1)(ii) and
273.7(a)(1)(iii) that requires each
household member not exempt from
Program work requirements to
participate in an E&T program or in an
optional workfare program if assigned
by the State agency, to the extent
required by the State agency. The
commenters believe the language further
empowers State agencies to create
definitions related to work
requirements.

Section 815 of PRWORA added the
phrase “to the extent required by the
State agency” to the E&T participation
requirement contained in section
6(d)(1)(A)(ii) of the Food Stamp Act. Its
purpose is to emphasize State agency
flexibility in setting participation
requirements for E&T program
components, within the limits specified
in the Food Stamp Act. The Department
has no discretion to remove this phrase
from the E&T participation requirement.
However, we agree that adding such
language to the workfare program
participation requirement at
273.7(a)(1)(iii) could result in a State
agency inadvertently assigning food
stamp household members to
participate in workfare beyond the
maximum legal limit of the number of
hours resulting from dividing the value
of the household’s monthly food stamp
allotment by the higher of the Federal or
applicable State minimum wage. In this
final rulemaking we are, therefore,
removing the phrase “to the extent
required by the State agency” from
section 273.7(a)(1)(iii).

No further comments germane to the
proposed changes were received. With
the change noted above, the Department
is adopting in this final rulemaking the
revisions as proposed.

Administrative Responsibilities

Current regulations at 7 CFR 273.7(m)
assign to State agencies the
responsibility for determining the

existence of good cause in instances
when an individual fails or refuses to
comply with FSP work requirements. 7
CFR 273.7(n) assigns to State agencies
the responsibility for determining
whether or not a voluntary quit
occurred.

Section 815 of PRWORA amended the
Food Stamp Act by adding a new
provision, section 6(d)(1)(D),
Administration. Section 6(d)(1)(D)
assigned to the Secretary responsibility
for determining the meanings of “good
cause,” “voluntary quit,” and
“reduction of work effort,” and assigned
to State agencies the responsibility for
determining: (1) The meaning of all
other terms relating to work
requirements; (2) the procedures for
determining whether an individual is in
compliance with work requirements;
and (3) whether an individual is
actually in compliance with work
requirements.

However, section 6(d)(1)(D) prohibits
State agencies from assigning a
meaning, procedure, or determination
that is less restrictive on food stamp
recipients than a comparable meaning,
procedure, or determination under a
State program funded under title IV-A.

The Department proposed to amend 7
CFR 273.7(a) by assigning to FNS the
responsibility for determining the
meaning of “good cause,” “voluntary
quit,” and “reduction of work effort” in
regard to FSP work requirements. The
Department further proposed to amend
7 CFR 273.7(a) by assigning to the State
agency responsibility for determining
the meaning of all terms related to FSP
work requirements; for establishing the
procedures for determining whether an
individual is in compliance with work
requirements; and for determining
whether an individual is in actual
compliance with work requirements.
The State agency may not use a
meaning, procedure, or determination
that is less restrictive on food stamp
recipients than a comparable meaning,
procedure, or determination is on
recipients of a State program funded
under title IV-A. The Department
proposed to incorporate these
provisions in new paragraphs, 7 CFR
273.7(a)(2) and 7 CFR 273.7(a)(3)
respectively.

Three commenters recommended
that, for clarity, we cross-reference the
subparagraphs of 273.7 that contain the
good cause, voluntary quit, and
reduction of work effort provisions. The
Department has added the cross-
references to the final rule. Otherwise,
the Department is adopting in this final
rulemaking the revisions as proposed.

Household Ineligibility

Current regulations at 7 CFR
273.7(g)(1) require that an individual,
other than the head of household, who
fails or refuses without good cause to
comply with FSP work requirements be
disqualified from participation.
However, if the head of household fails
or refuses without good cause to
comply, the entire household must be
disqualified.

Section 815 of PRWORA amended
section 6(d)(1) of the Food Stamp Act by
removing the requirement that the entire
household be disqualified if the head of
the household fails or refuses without
good cause to comply. Instead, section
815 provided State agencies the option
to disqualify the entire household if the
head of household fails or refuses
without good cause to comply with
work requirements. It limited the length
of such an optional household
disqualification to the duration of the
disqualification period applied to the
individual or 180 days, whichever is
shorter.

The Department proposed to amend
redesignated 7 CFR 273.7(f) by
eliminating the requirement in
paragraph (1) that the entire household
be disqualified if the head of the
household fails to comply. The
Department further proposed to add a
new paragraph (4), Household
Ineligibility, to provide that a State
agency has the option to disqualify the
entire household if the head of the
household becomes ineligible to
participate in the FSP for failure to
comply with work requirements. If the
State agency chooses this option, it may
disqualify the household for the
duration of ineligibility of the head of
the household, or for 180 days,
whichever is less.

One commenter recommended that
the State keep the current requirement
that the entire household be disqualified
if the head of household is disqualified.
The State agency option to disqualify
the entire household if the head of the
household is disqualified is a statutorily
mandated provision. The Department
has no discretion to make such an
action mandatory.

Another commenter suggested that
the final rule clarify that, when the
entire household is disqualified when
the head of household is disqualified,
the household’s disqualification must
end if the head of the household
becomes exempt from food stamp work
requirements and his or her
disqualification ends. The Department
agrees that this clarification would be
helpful. The final rule is amended to
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include language to that effect at
273.7(f)(5)(iii)(C).

No further comments on this
proposed amendment were received.
With the changes noted above, the
Department is adopting in this final
rulemaking the revisions as proposed.

Disqualification Periods

Current regulations at 7 CFR
273.7(g)(1) establish a 2 month
disqualification period to be imposed
for failure or refusal without good cause
to comply with FSP work requirements.

Section 815 of PRWORA amended
sections 6(d)(1)(a) and (b) of the Food
Stamp Act to establish mandatory
disqualification periods—based on the
frequency of the violation—for
individuals who fail to comply with
FSP work requirements. For the first
violation, the individual is disqualified
until the later of the date the individual
complies with FSP work requirements,
1 month, or, at State agency option, up
to 3 months. For the second violation,
the individual is disqualified until the
later of the date the individual complies
with FSP work requirements, 2 months,
or a period—determined by the State
agency—not to exceed 6 months. For the
third or subsequent violation, the
individual is disqualified until the later
of the date the individual complies with
FSP work requirements; 6 months; a
date determined by the State agency; or,
at the option of the State agency,
permanently.

The Department proposed to amend
redesignated 7 CFR 273.7(f) by deleting
reference to a 2 month disqualification
period and by inserting a new
paragraph, 7 CFR 273.7(f)(2),
Disqualification Periods. The new
paragraph (2) provides for minimum
mandatory disqualification periods for
individuals who fail or refuse without
good cause to comply with work
requirements. State agencies are free to
elect which disqualification period they
institute for each level of
noncompliance. However, each State
agency must apply its disqualification
policy uniformly, statewide.

We further proposed to add a new
paragraph (d)(xiii) under 7 CFR 272.2,
Plan of operation. Paragraph (d)(xiii)
contains the requirement for each State
agency’s disqualification policies.

One commenter suggested that,
because food stamp regulations require
State agencies to retain program records
for only 3 years, the final rule should
permit State agencies to disregard
events that took place more than 3 years
previously when determining the length
of the disqualification to be imposed
under section 273.7(f)(2). We disagree.
The Food Act makes it very clear that

3 years is a minimum period. Section
11(a) of the Food Stamp Act specifies
that State agencies must keep “such
records as may be necessary to ascertain
whether the program is being conducted
in compliance with the provisions of
this Act and the regulations issued
pursuant to this Act. Such records shall
be available for inspection and audit at
any reasonable time and shall be
preserved for such a period of time, not
less than three years, as may be
specified in the regulations issued
pursuant to this Act.” PRWORA
requires State agencies to establish
successively longer disqualification
periods for each additional violation of
FSP work requirements (up to the third
violation). The Department has no
authority to permit State agencies to
disregard earlier violations when
determining the disqualification period
for a subsequent violation.

With this change, the proposed
redesignated 7 CFR 273.7(f) is adopted
in the final rule.

Good Cause

The current regulations at 7 CFR
273.7(m) assign to State agencies
responsibility for determining good
cause when an individual fails to
comply with FSP work registration,
E&T, and voluntary quit requirements.
The regulations include as good cause
circumstances beyond the individual’s
control. One example cited is the lack
of adequate childcare for children ages
6 to 12.

The current regulations at 7 CFR
273.7(n)(3) contain the good cause
requirements specifically concerning
voluntary quit, as well as the procedures
for verifying questionable information
concerning voluntary quit.

Section 815 of PRWORA amended
section 6(d)(1) of the Food Stamp Act by
deleting language that included the lack
of adequate child care for children
between 6 and 12 as good cause for
refusing to accept an offer of
employment, and by assigning to the
Secretary specific authority to define the
meaning of good cause. We believe that
Congress did not intend to eliminate
lack of adequate child care as a valid
good cause reason, thereby forcing
parents to choose between the well-
being of their children and the demands
of FSP work requirements. Instead, by
deleting this reference to a very specific,
single instance of noncompliance, we
believe Congress intended to eliminate
any confusion about applying good
cause criteria equitably across-the-board
to all FSP work requirements. Therefore,
lack of adequate childcare remains as a
good cause reason for noncompliance.

Although current good cause
regulations remain basically unchanged,
the Department proposed to take the
opportunity to amend redesignated 7
CFR 273.7(i) and redesignated 7 CFR
273.7(j) by combining the provisions
under the specific heading “Good
Cause” at redesignated 7 CFR 273.7(i).
We also proposed to add language to
redesignated 7 CFR 273.7(i) reminding
State agencies that it is not possible for
the Department to enumerate each
individual circumstance that should or
should not be considered good cause.
State agencies must consider all facts
and circumstances in each individual
case concerning the determination of
good cause.

Three commenters recommended that
Section 273.7(1)(3)(vii) be amended.
This provision states that acceptance of
a bona fide offer of employment of more
than 20 hours a week (or employment
paying at least the Federal minimum
wage equivalent of 20 hours a week)
that, because of circumstances beyond
the individual’s control, subsequently
either does not materialize or results in
employment of less than 20 hours a
week (or earnings of less than the
Federal minimum wage equivalent of 20
hours a week) constitutes good cause for
leaving employment. The commenters
suggested that changing the number of
hours to 30 a week would conform the
good cause provision to the level of
work effort necessary to exempt an
individual from FSP work requirements
and to the voluntary quit and reduction
of work effort thresholds. The
Department agrees. The final rule is
amended accordingly.

Voluntary Quit

Current regulations at 7 CFR 273.7(n)
contain the procedures for disqualifying
a household whose head voluntarily
quits a job without good cause 60 days
or less before applying for food stamps,
or at any time thereafter. For purposes
of establishing voluntary quit, a “job” is
considered employment of 20 or more
hours per week, or employment that
provides weekly earnings at least
equivalent to the Federal minimum
wage multiplied by 20 hours. A Federal,
State, or local government employee
dismissed from employment because of
participation in a strike is considered to
have voluntarily quit without good
cause.

In the case of applicant households, if
the State agency determines that a
voluntary quit by the head of household
was without good cause, the
household’s application for benefits will
be denied and it will not be eligible for
benefits for 90 days, starting with the
date of the quit.
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In the case of participating
households, if the State agency
determines that a head of household
voluntarily quit a job while
participating in the FSP, or discovers
that a quit occurred within 60 days prior
to application or between application
and certification, the household will be
disqualified from participation for 90
days, beginning with the first of the
month after all normal adverse action
procedures are completed.

Following the end of a voluntary quit
disqualification, a household may
reapply and, if otherwise eligible, begin
participation in the FSP. Eligibility may
be reestablished during a
disqualification period and the
household may, if otherwise eligible,
resume participation if the head of
household secures new employment
comparable to the job that was quit, or
leaves the household. Eligibility may
also be reestablished if the head of
household becomes exempt from work
registration. If the disqualified
household splits, the disqualification
follows the head of household. If that
individual becomes head of a new
household, that household must serve
out the balance of the disqualification
period.

If a disqualified household applies for
participation in the third month of its
disqualification, it does not have to
reapply in the next month. The State
agency must use the same application to
deny benefits in the remaining month of
disqualification and to certify the
household for any subsequent month(s)
if it is otherwise eligible.

Section 815 of PRWORA amended
section 6(d)(1) of the Food Stamp Act by
removing the requirement that only the
head of household is subject to
voluntary quit. As with all the other
sanctionable actions listed in section
6(d)(1)(A), each individual household
member was made subject to
disqualification for a voluntary quit.
The State agency was afforded the
option of disqualifying the entire
household if the quitter is the head of
household.

Section 6(d)(1) was further amended
by eliminating the 90-day
disqualification period for voluntary
quit. Penalties for voluntary quit are
based on the minimum mandatory
disqualification provisions contained in
PRWORA.

Lastly, section 815 of PRWORA
amended section 6(d)(1) by adding the
provision that an individual who
voluntarily and without good cause
reduces work effort and, after the
reduction, works less than 30 hours per
week, must be disqualified.

The Department proposed to retain
the 60-day pre-application period for
establishing voluntary quit and to apply
the same standard when determining
reduction of work effort for applicants.
The voluntary quit and reduction in
work effort provisions aim to deter
individuals with reasonable income
from intentionally ending or reducing
that income to qualify for food stamps
or to increase coupon allotments. We
felt that 60 days is a reasonable time
span to use to gauge intent.

One commenter suggested that the 60-
day period for establishing voluntary
quit or reduction in work effort is too
long a time for caseworkers to obtain
and evaluate as reliable verifications of
potential good cause reasons for job quit
or reduction in work effort.

The Department agrees. Because of
fluctuating work hours, personnel
turnover, and other variables, the 60-day
period may pose verification problems
for State agencies. Reducing the period
to 30 days will make it much easier for
a caseworker to obtain reliable good
cause information, without degrading
the seriousness or the impact of good
cause and reduction in work effort
determinations. However, since some
State agencies are committed to the 60-
day “look-back” period for establishing
voluntary quit and reduction of work
effort, the Department believes it should
afford each State agency the option to
determine which period best suits its
particular needs. The final rule is
therefore amended to provide State
agencies the option of establishing a
period between 30 and 60 days for
determining voluntary quit and
reduction in work effort.

We also proposed to increase the 20-
hour/equivalent Federal minimum wage
figure used in defining voluntary quit to
30 hours. Increasing the number of
hours to 30 provides a logical
connection between voluntary quit and
the reduction of work effort threshold
mandated by Congress. The 30-hour
figure also conforms to the number of
hours of work required to exempt an
employed recipient from FSP work
requirements. The Department
welcomed comments on this issue.
None were received.

Congress clearly stated that any
reduction in hours of employment to
less than 30 hours a week without good
cause must be penalized. We do not
believe Congress intended that a
minimum wage equivalent of 30 hours
be considered when establishing
voluntary reduction in work hours. The
Department proposed to make this clear
in the rule. We also proposed to
incorporate good cause for reduction of
work effort into the good cause

provision at redesignated 7 CFR
273.7(i). There were no germane
comments concerning the reduction in
work effort provision.

One commenter questioned the
current regulatory requirement that a
claim be established in certain instances
of voluntary quit or reduction in work
effort. If a voluntary quit or reduction in
work effort occurs in the last month of
a certification period, or the State
agency establishes voluntary quit or
reduction in work effort in the last 30
days of the certification period, and the
individual does not apply for food
stamp benefits by the end of the
certification period, the State agency
must establish a claim for the benefits
received by the individual for the
number of months equal to the
mandatory disqualification period. The
commenter believes this requirement is
confusing, places an undue claims
burden on State agencies, and is
inconsistent with penalties for
noncompliance with all other FSP work
requirements. We agree. We are taking
this opportunity to revise the voluntary
quit language by eliminating the
requirement to establish claims in such
situations. This final rule will clarify
that the appropriate mandatory
disqualification period is to be imposed
after timely and adequate notice of
adverse action is taken, regardless of
whether the individual reapplies for
food stamps.

No further comments on the voluntary
quit provision were received. With the
revisions discussed above, this final
rulemaking adopts these provisions.

Caretaker Exemption

Current regulations at 7 CFR
273.7(b)(iv), pursuant to section
6(d)(2)(B) of the Food Stamp Act,
exempt from FSP work requirements a
parent or other household member who
is responsible for the care of a
dependent child under six. Prior to the
enactment of PRWORA, eight State
agencies had submitted requests to
waive this regulation to require
caretakers of children less than six years
old to participate in their proposed
welfare reform demonstration projects.
The purpose of these waivers was to
conform FSP and title IV-A work
requirements in order to provide the
State agencies maximum flexibility in
the operation of their demonstrations.
The Department believed that the States’
requests violated section 17(b) of the
Food Stamp Act, which prohibited the
approval of a waiver that would lower
or further restrict the benefit levels of
food stamp recipients. The Department
concluded that the approval of these
waivers would subject food stamp
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recipients to work requirements and
possible sanctions that they would not
be subject to under regular program
rules. Therefore, the waivers were
denied.

Section 816 of PRWORA amended
section 6(d)(2) of the Food Stamp Act by
adding an option to allow State agencies
that previously requested a waiver to
lower the age of the qualifying
dependent child to less than six. Under
this option, State agencies that had
requested such a waiver, but were
denied before August 1, 1996, could
lower the age of a qualifying dependent
child to between one and six years. This
option could be exercised for a period
of not more than three years.

The Department proposed to amend 7
CFR 273.7(b)(iv) to include a provision
offering this option to the State agencies
of Alabama, Kansas, Maryland,
Michigan, North Dakota, Virginia,
Wisconsin, and Wyoming. According to
FNS records, these were the State
agencies that were denied the
exemption waivers before August 1,
1996. The Department proposed to
allow these State agencies, upon
submission of written notification to the
Department, to lower the age of a
dependent child that qualifies a parent
or other household member for an
exemption to between one and six, for
a maximum of 3 years. The State
agencies of Alabama, North Dakota, and
Virginia never implemented the option.
The remaining eligible State agencies
implemented the option on the
following dates: Kansas—March 3, 1997;
Maryland—November 11, 1996;
Michigan—November 1, 1996;
Wisconsin—January 1, 1997; and
Wyoming—]January 1, 1997.

Commenters pointed out that, like all
other PRWORA provisions for which a
specific effective date was not specified,
the caretaker option should have been
made effective upon enactment of the
law on August 22, 1996. Therefore, they
believe the 3 years have passed and the
provision is obsolete. They recommend
that it be omitted from the final rule.

The Department agrees that the
effective date for the caretaker option
should have been established as August
22,1996. Therefore, the 3-year
implementation period has expired and
the provision is obsolete. In this final
rulemaking, the Department is deleting
the proposed caretaker exemption at
273.7(b)(iv)(B), and is redesignating
273.7(b)(iv)(A) as 273.7(b)(iv).

Employment and Training Program

Section 817 of PRWORA amended
section 6(d)(4) of the Food Stamp Act.
Section 6(d)(4) contains provisions for
the E&T Program. In the December 23,

1999, PRWORA rulemaking the
Department proposed several changes to
current E&T regulations. In this rule we
are addressing only those proposed
changes that received comment.
Provisions of the proposed rulemaking
that received no comment are adopted
as final without change.

Job Search and Job Search Training

Current regulations at 7 CFR
273.7(f)(1)(i) authorize a State agency to
offer a job search component
comparable to that required of a
program under title IV-A. Aside from
the initial applicant job search period,
discussed above, the work registrant can
be required to conduct a job search of
up to eight weeks (or an equivalent
period) in any consecutive 12-month
period. The first such 12-month period
begins at any time following the close of
the initial period.

Section 817 of PRWORA amended
section 6(d)(4)(B) of the Food Stamp Act
by deleting the title IV—A comparability
requirement for job search.

The Department proposed to amend
redesignated 7 CFR 273.7(e)(1)(i) by
deleting the requirement that a State
agency’s E&T job search component
must be comparable to its title IV-A job
search component.

In keeping with the State agency
flexibility offered under PRWORA, the
Department further proposed to amend
redesignated 7 CFR 273.7(e)(1)(i) by
removing the annual 8-week job search
limitation. Each State agency will be
free to conform its E&T job search to
that of its title IV—A work program, or
to establish job search requirements
that, in the State agency’s estimation,
will provide participants a reasonable
opportunity to find suitable
employment. However, the Department
agrees with one commenter who
believes that if a reasonable period of
job search does not result in
employment, placing the individual in a
training or education component to
improve job skills will likely be more
productive. The final rule includes a
statement to that effect.

Lastly, the Department proposed to
amend redesignated 7 CFR 273.7(e)(1)(i)
by adding that, in accordance with
section 6(0)(1)(A) of the Food Stamp Act
and 7 CFR 273.24 of the regulations, a
job search program operated as a
component of a State’s E&T program
does not meet the definition of work
program relating to the participation
requirements necessary to maintain
eligibility for able-bodied adults without
dependents (ABAWDs) subject to the 3-
month food stamp time limit. The
Department proposed to add this same
notice at redesignated 7 CFR

273.7(e)(1)(ii), which describes job
search training programs. These
additions also specify that the
prohibitions against E&T job search and
job search training do not apply to such
programs operated under title I of the
Workforce Investment Act of 1998 (29
U.S.C. 2801 et seq.) (the WIA), or under
section 236 of the Trade Act of 1974 (19
U.S.C. 2296) (the Trade Act). Further,
we proposed to amend redesignated 7
CFR 273.7(e)(1) to add that job search or
job search training activities, when
offered as part of other E&T program
components, are acceptable as long as
those activities comprise less than half
the required time spent in the other
components.

Section 273.7(e)(1)(ii) explains that a
reasonable job search training and
support activity includes job skills
assessments, job finding clubs, training
in techniques for employability, job
placement services, or other direct
training or support activities, including
educational programs determined by the
State agency to expand the job search
abilities or employability of those
subject to the program. A commenter
urged the Department to provide a basis
for evaluating whether or not a local
district’s job search requirements are, in
fact, reasonable under the
circumstances, and whether or not they
are designed to effectively assist
individuals in obtaining employment.
They believe the final rule should
clarify that when a local district’s
program requirements are unreasonable,
individuals may not be disqualified
because they do not participate. The
Department disagrees. The State agency
is in the best position to evaluate
reasonableness for its clientele and local
labor markets. Each State agency must
be permitted to establish what it
believes is a reasonable and effective
program for its circumstances. However,
in cases where the Department
determines that a State agency’s
requirements are unreasonable, it will,
in accordance with the authority
granted it under section 6(d) of the Food
Stamp Act, require the State agency to
amend its practices.

No other comments were received
concerning the proposed amendments.
The Department is adopting in this final
rulemaking the revisions as proposed.

Workfare

Current regulations at 7 CFR
273.7(f)(1)(iii) authorize assignment to
workfare components operated in
accordance with section 20 of the Food
Stamp Act and 7 CFR 273.22.

As part of a workfare program, the
Food Stamp Act permits operating
agencies to establish a job search period
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of up to 30 days following certification
prior to making a workfare assignment.
During this period, the participant is
expected to look for a job. The job
search period may only be conducted at
certification, not at recertification. This
job search activity is part of the
workfare assignment and not a job
search “program.” Therefore,
participants are to be considered as
participating in and complying with the
requirements of workfare, thereby
satisfying the ABAWD work
requirement.

The Department proposed to amend
redesignated 7 CFR 273.7(e)(1)(iii) to
include a statement that makes it clear
that the job search period authorized by
State agencies for workfare components
is not a job search “program” and that
participants are considered to be
participating in and complying with the
requirements of workfare.

A commenter recommended that the
reference to certification in this section,
as the permissible starting point for the
30-day job search phase of workfare, be
removed in order to authorize
assignment of applicants to workfare job
search. Section 20(e) of the Food Stamp
Act allows the operating agency to
permit a job search period, prior to
making workfare assignments, following
a determination of eligibility. The
language of the Food Stamp Act is very
specific as to the time frame in which
workfare job search is permitted. The
Department has no discretion to make
the recommended change. However, as
discussed above, under section
6(d)(4)(B) of the Food Stamp Act, the
State agency may impose a job search
requirement on a program applicant at
the time of application, for a period
adequate to meet program goals.

No other comments were received
concerning the proposed amendments.
The Department is adopting in this final
rulemaking the revisions as proposed.

Federal Financial Participation

Section 817 of PRWORA amended
section 6(d)(4) of the Food Stamp Act by
adding a provision that limits the
amount of money State agencies may
spend to provide E&T program services
to food stamp recipients who also
receive benefits under a State program
funded under title IV-A. The limit is the
amount of Federal E&T funds the State
agency spent on E&T services for the
same category of recipients in FY 1995.
The Department proposed, therefore, to
add, at 7 CFR 273.7(d)(1)()(F), the
provision that, notwithstanding any
other provision of the paragraph, the
amount of E&T funds, including
participant and dependent care
reimbursements, a State agency uses to

serve participants who are receiving
benefits under a State program funded
under title IV-A may not exceed the
amount of funds the State agency used
in FY 1995 to serve participants who
were receiving benefits under a State
program funded under title IV-A.

Based on information provided by
each State agency, the Department
established claimed Federal E&T
expenditures on this category of
recipients in FY 1995 for the State
agencies of Colorado ($318,613), Utah
($10,200), Vermont ($1,484,913), and
Wisconsin ($10,999,773). These State
agencies may spend a like amount each
fiscal year to serve food stamp
recipients who also receive title IV-A
assistance, if they choose. Other State
agencies are prohibited from expending
any Federal E&T funds on title IV-A
recipients.

Two commenters recommended that
the final rule clearly identify the group
to which the funding prohibition
applies (title IV—A cash recipients or
title IV—A supportive services
recipients). This final rulemaking makes
clear that the funding prohibition
applies to individuals receiving cash
assistance under title IV-A of the Social
Security Act. The Department is
amending the language at 7 CFR
273.7(d)(1)(1)(F) in this final rule to
change the word “‘benefit” to “cash
assistance.”

Funding for Food Stamp Employment
and Training Programs

Prior to enactment of the Balanced
Budget Act, FSP regulations at section
273.7(d) required FNS to allocate an
annual 100 percent Federally funded
E&T grant to State agencies based on the
number of work registrants in each State
compared to the number of work
registrants nationwide. The grant
requires no State match. Each State
agency must receive at least $50,000 in
100 percent Federal funds. State
agencies are required to use their E&T
grants to fund the administrative costs
of planning, implementing and
operating E&T programs. FNS pays 50
percent of all other administrative costs
above those covered by the 100 percent
Federal grant that State agencies incur
in operating their E&T programs.

Section 1002 of the Balanced Budget
Act authorized an additional $599
million over five years in 100 percent
Federal funding for the operation of the
E&T programs. The Agricultural
Research, Extension, and Education
Reform Act of 1998 (Pub. L. 105-185)
reduced authorized levels by $100
million in FY 1998 and $45 million in
FY 1999. Additionally, the Agriculture,
Rural Development, Food and Drug

Administration, and Related Agencies
Appropriations Act of 2001, signed into
law on October 28, 2000, reduced the
authorized level for FY 2001 by $25
million. The purpose of the additional
E&T funding is to enable State agencies
to create additional education, training,
and workfare opportunities that permit
ABAWDs subject to the 3-month time
limit to remain eligible. By providing
State agencies with the resources to
create more opportunities, the
additional Balanced Budget Act funding
will help insure that it is only those
individuals who deliberately choose not
to satisfy the program’s work
requirements who lose their eligibility
and not those who are willing to work
but cannot find opportunities to do so.

In the September 3, 1999, interim
rulemaking, the Department amended
Food Stamp Program regulations at
§273.7 to implement the requirements
of the Balanced Budget Act. In this final
rule we are addressing only those
amendments that received comment.
Provisions of the interim rulemaking
that received no comment are adopted
as final without change.

Allocation of E&T Grants

Prior to the enactment of the Balanced
Budget Act, the regulation at 7 CFR
273.7(d)(1)(i)(A) required that
nonperformance based 100 percent
Federal E&T funding be allocated among
State agencies based on the number of
work registrants in each State relative to
the total number of work registrants
nationwide. To target Federal E&T
funding toward serving ABAWDs
subject to the 3-month time limit, the
Balanced Budget Act amended section
16(h)(1) of the Food Stamp Act to
require that, in FY 1999 through FY
2002, E&T funding be allocated to State
agencies based on (1) changes in each
State’s food stamp caseload; and (2)
each State’s portion of food stamp
recipients who are not eligible for an
exception to the time limit under
section 6(0)(3) of the Food Stamp Act
and who do not reside in an area of the
State granted a waiver of the ABAWD
work requirement under section 6(0)(4)
of the Food Stamp Act, or who do reside
in an area of the State granted a waiver
of the ABAWD work requirement under
section 6(0)(4) of the Food Stamp Act if
the State agency provides E&T services
in the area to food stamp recipients who
are subject to the work requirement. The
interim rulemaking amended the
regulations at 7 CFR 273.7(d)(1)(i)(C) to
describe the new procedures for
allocating 100 percent Federal E&T
funding.

Prior to the Balanced Budget Act, the
regulation at 7 CFR 273.7(d)(1)(i)(A)
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required that FNS, using work registrant
data from the most recent fiscal year,
allocate nonperformance based 100
percent Federal E&T funding on the
basis of work registrants in each State as
a percentage of work registrants
nationwide. Section 1002 of the
Balanced Budget Act amended section
16(h) of the Food Stamp Act to require
that, for purposes of determining each
State agency’s allocation of 100 percent
Federal E&T funds in a fiscal year, FNS
estimate the portion of food stamp
recipients residing in each State who are
not eligible for an exception under
section 6(0)(3) of the Food Stamp Act
using the 1996 Quality Control survey
data. The interim rulemaking amended
the regulation at 7 CFR 273.7(d)(1)({)(D)
to incorporate this requirement.

Prior to enactment of the Balanced
Budget Act, the regulation at 7 CFR
273.7(d)(1)(i)(B) required that each State
agency receive a minimum of $50,000 in
100 percent Federal E&T funding each
fiscal year. The Balanced Budget Act left
this requirement unchanged. However,
the interim rulemaking amended the
regulation at 7 CFR 273.7(d)(1)(i)(E) to
revise the manner in which the
minimum allocation is to be calculated.

Prior to enactment of the Balanced
Budget Act, the regulation at 7 CFR
273.7(d)(1)(1)(D) authorized FNS, with
the concurrence of the State agencies
involved, to adjust the level of E&T
grants during a fiscal year to move funds
unlikely to be used by State agencies
and reallocate them to State agencies
that could use the funds more
productively. The Balanced Budget Act
contains the same authority, but it
amended section 16(h)(1)(C) of the Food
Stamp Act to authorize FNS to
reallocate unexpended funds in the
fiscal year in which they were allocated
or in the subsequent fiscal year. The
interim rule amended the regulation at
7 CFR 273.7(d)(1)(i)(F) to incorporate
this authorization.

One commenter suggested that
waivers exempting ABAWDs from the
work requirement should be approved
or denied before the allocation of
funding for the E&T program. The
Department does not agree with this
suggestion. We act promptly on all
ABAWD waivers. They are generally
approved within 60 days of being
submitted, and they are extended for no
more than 1 year. The waiver cycle
began after passage of PRWORA in
August 1996. From the date on which
the State agency submitted its request,
the waiver would expire in
approximately 1 year and 60 days. The
waiver process is not associated with
the E&T allocation. State agencies can
monitor the employment situation in

their States and if they think it is
warranted, they can ask for waivers
outside of their existing cycle. However,
FNS will ensure that all waivers granted
in a reasonable time before the E&T
allocations are computed will be
considered in the computation.

Use of Funds

The Balanced Budget Act amended
section 16(h) of the Food Stamp Act to
require that not less than 80 percent of
a State agency’s 100 percent Federal
E&T allocation each fiscal year—both
the base and additional Balanced
Budget Act allocations—be used during
the fiscal year to serve food stamp
recipients not eligible for an exception
under section 6(0)(3) of the Food Stamp
Act who are placed in and comply with
a program described in subparagraph (B)
or (C) of section 6(0)(2) of the Food
Stamp Act. The interim rule added a
new section, designated 7 CFR
273.7(d)(1)(ii) to the regulations. The
new section, titled “Use of Funds,”
contains the requirements for State
agency use of 100 percent Federal E&T
funding established by the Balanced
Budget Act.

Section 7 CFR 273.7(d)(1)(ii) requires
that not less than 80 percent of the 100
percent Federal funds a State agency
receives in a fiscal year be used to serve
ABAWDs subject to the 3-month time
limit who are placed in and comply
with a qualifying work program for at
least 20 hours a week or a workfare
program as described in 7 CFR 273.7(m)
or a comparable program. “Work
program” is defined as an education or
training activity operated under title I of
the WIA (which replaces the Job
Training Partnership Act (JTPA)
effective July 1, 2000); section 236 of the
Trade Act; or an E&T program operated
or supervised by a State or a political
subdivision of a State that meets
standards approved by the Governor of
the State, including the Food Stamp
E&T Program, other than a job search or
job search training program.

Section 7 CFR 273.7(d)(1)(ii) provides
that the remaining 20 percent of a State
agency’s 100 percent Federal E&T grant
may be used to provide work activities
for food stamp recipients who meet one
of the criteria for exception in section
6(0)(3) of the Food Stamp Act, or on
work activities that do not qualify either
as work or workfare programs, such as
job search or job search training
programs for any food stamp recipient.

Section 7 CFR 273.7(d)(1)(ii) also
provides that, if a State agency spends
more than 20 percent of the 100 percent
Federal E&T funds it receives in a fiscal
year to provide work activities for food
stamp recipients who are eligible for an

exception under section 6(0)(3) of the
Food Stamp Act, or on activities that do
not qualify either as work or workfare
programs under sections 6(0)(2)(B) and
(C) of the Food Stamp Act, the allowable
costs incurred that are in excess of the
20 percent threshold will be reimbursed
at the normal administrative 50-50
match rate.

Several commenters maintained that
the final regulation should make clear
that, under some circumstances, job
search or job search training can be
qualifying activities for ABAWDs. The
Department agrees. Language has been
added to 7 CFR 273.7(d)(1)(ii) in this
final rulemaking to clarify that: (1) Job
search and job search training programs
operated under title I of the WIA or
under section 236 of the Trade Act do
meet the definition of work program; (2)
job search or job search training
activities, when offered as part of other
E&T program components, are
acceptable as long as those activities
comprise less than half the required
time spent in the other components; and
(3) a job search period of up to 30 days
following initial certification prior to
making a workfare assignment is part of
the workfare assignment, and not a job
search ‘“program.”

One commenter pointed out that
section 7(j) of the Food Stamp Act
authorizes State agencies to offer State
purchase programs to provide benefits
for legal immigrants denied eligibility
under sections 402 or 403 of PRWORA
and ABAWDs who are no longer eligible
to participate in the FSP because their
3-month time limit was reached. The
commenter believes that the regulations
should make clear that States may use
100 percent Federal E&T funds to fund
work activities for legal immigrants
receiving food stamps through such a
State purchase program. The
Department disagrees. State purchase
program participants receive food stamp
benefits that are paid for with State
money and are not considered Federal
food stamp recipients. As provided in
section 7(j)(6) of the Food Stamp Act,
administrative and other costs incurred
in issuing a benefit under the State
purchase program are not eligible for
Federal funding.

Except for the addition of the
clarification noted above, the
Department is publishing this provision
in the final rulemaking as it was issued
in the interim rule.

Component Costs

The Department is taking the
opportunity in this final rule to
eliminate the reimbursement rate
structure currently in effect. The rate
structure, which represented the
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maximum amount that FNS would
reimburse State agencies for the costs of
creating qualifying opportunities for
ABAWDs to remain eligible, was
initiated in the interim rule.

Section 1002 of the Balanced Budget
Act amended section 16(h)(1) of the
Food Stamp Act to require FNS to
monitor State agency expenditures of
100 percent Federal E&T funding,
including the costs of individual
components of State E&T programs. The
Balanced Budget Act also provided FNS
the discretion to set reimbursable costs
for individual components of State E&T
programs, making sure that the amount
spent or planned to be spent on the
components reflect the reasonable cost
of efficiently and economically
providing components appropriate to
recipients’ employment and training
needs.

The interim rulemaking amended
food stamp regulations to add a new
section that contained requirements
regarding E&T components costs. The
new section was designated section
273.7(d)(1)(iv) and titled “Component
Costs.”

FNS determined that setting
reimbursement rates for E&T activities
was necessary to promote the intent of
the increased E&T funding, which was
to create a sufficient number of work
opportunities, or “slots,”” so that as
many ABAWDs that wished to work
could be given the opportunity to do so
before losing eligibility for the program.
FNS believed that use of the
reimbursement rates would help ensure
that the maximum number of slots was
created with the available funds, thus
potentially keeping as many ABAWDs
as possible eligible for the program.

The reimbursement rates—$30 for an
offered work slot and $175 for a filled
work slot—represented FNS’s estimate
of the reasonable cost of efficiently and
economically providing work slots. The
rates applied to all 100 percent Federal
E&T funds that a State spent to provide
qualifying activities that met the work
requirement for ABAWDs, including
those who reside in areas of a State
granted a waiver under section 6(0)(4) of
the Food Stamp Act and those granted
an exemption from the requirement
under section 6(0)(6) of the Food Stamp
Act.

To provide State agencies greater
flexibility to meet the intent of the
increased funding provided under the
Balanced Budget Act, FNS offered State
agencies the opportunity to test an
alternative to the reimbursement rates.
Under the alternative, a participating
State agency was permitted to spend its
100 percent Federal E&T allocation
without regard to the slot rates if the

State agency guaranteed to offer a
qualifying education, training, or
workfare opportunity to every ABAWD
applicant and recipient who exhausted
the 3-month food stamp time limit, who
did not reside in an area of the State in
which the ABAWD work requirement
was waived, and who was not exempt
from the ABAWD work requirement
under each State agency’s 15 percent
exemption allowance in accordance
with section 6(0)(6) of the Food Stamp
Act. By fiscal year 2001 13 State
agencies were operating under the
alternative.

Numerous commenters stated their
belief that the reimbursement rates
established by FNS are too low and
actually discourage—rather than
encourage—State agencies from
spending 100 percent Federal E&T
money. They stated that the
reimbursement rates make it impossible
to effectively operate an E&T program.
Unless the State can provide up front
funding, no public or private non-profit
agency can operate a program with the
restricting $175 cost per participating
client.

Now that FNS has had the
opportunity for further consideration of
this issue, we believe that the
reimbursement rate structure has
constrains State agencies’ ability to
serve ABAWDs effectively in State E&T
programs and should be eliminated.
This will allow State agencies to fully
utilize the funds available to them to
create opportunities for ABAWDs that
meet PRWORA work requirements or
that go beyond the requirements in
PRWORA but help ABAWDs become
and stay employed. Such opportunities
could include expanded vocational
training activities that are more
expensive than normal, and post
secondary education in subject areas
directly related to employment. Because
the law requires that 80 percent of all
E&T funds either be earmarked for
ABAWDs or returned to FNS for
reallocation, the intent of the Act—
efficiently and economically providing
ABAWDs the opportunity to remain
eligible-would continue to be met, and
adequate funding would remain
available for use by State agencies.

However, FNS will closely monitor
State agency spending of 100 percent
Federal E&T funds. We will pay
particular attention to State agency
estimates of component costs, as
detailed in State E&T plans. We will
compare those estimates with prior
expenditures, keeping in mind
variations among State agencies and the
characteristics of the individuals to be
served, as well as the components
offered. In addition, we will utilize

expenditure and program data reported
by State agencies to track component
costs throughout the fiscal year. In this
manner, FNS will ensure that planned
and actual expenditures continue to
reflect reasonable costs of providing
services.

The Department is amending in this
final rulemaking the language of 7 CFR
273.7(d)(1)(iv) as published in the
September 3, 1999 interim rule to
eliminate the requirement for a
reimbursement rate structure.

Work Supplementation Program

Section 849 of PRWORA amended
section 16(b) of the Food Stamp Act (7
U.S.C. 2025(b)) to give State agencies
the option to implement work
supplementation (or support) programs.
In these programs the cash value of
public assistance benefits, plus FSP
benefits, is provided to an employer as
a wage subsidy to be used for hiring and
employing public assistance recipients.
The goal of work supplementation is to
promote self-sufficiency by providing
public assistance recipients with work
experience to help them move into non-
subsidized jobs.

The Department proposed to add, at 7
CFR 273.7, a new paragraph (1),
containing requirements for the work
supplementation or support program.

We further proposed to add a new
paragraph (d)(xiv) under 7 CFR 272.2,
Plan of operation, that contains the
requirement for a planning document
from each State agency that operates a
work supplementation program.

The Department also solicited
comments in the following areas that
were not mandated by PRWORA but are
necessary to comply with other laws or
for accounting and reporting purposes.

* States must ensure that work
supplemented or supported employees
are treated the same as other non-
subsidized employees and that all
subsidized positions comply with the
Fair Labor Standards Act.

 States must outline State agency,
employer and recipient obligations and
responsibilities in the proposed work
supplementation program. They must
also describe procedures for providing
wage subsidies to participating
employers and for monitoring the use of
the funds.

» At the same time the plan is
submitted for approval, the State must
also submit an operating budget for the
proposed program. Additionally, before
the plan is approved, the State must
agree to comply with certain reporting
and monitoring requirements. State
agencies operating work
supplementation and support programs
are required to comply with all FNS
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reporting requirements, including
reporting the amount of benefits
contributed to all employers as a wage
subsidy on the FNS 388. State Issuance
and Participation Estimates; FNS—388A,
Participation and Issuance Project Area;
FNS-46. Issuance Reconciliation
Report; and SF-269, Addendum
Financial Status Report. State agencies
are also required to report
administrative costs associated with
work supplementation programs on the
FNS-366A, Budget Projection and SF-
269, Financial Status Report. Special
codes for work supplementation
programs will be assigned for reporting
purposes.

* The proposed rule asked States to
include in their plan amendments
whether food stamp allotments and
public assistance grants will be frozen at
the time a recipient begins a subsidized
job. The Department was particularly
interested in public comments on the
desirability of a Federal standard for
issuing supplemental allotments when
earnings unexpectedly fall and,
secondly, whether there should be a
time limit on freezing benefit levels (i.e.,
not counting any unsubsidized wages
from the employer).

* Once the work supplementation
program plan is approved, the State
agency must incorporate it into the State
Plan of Operation and include its
operating budget in the State agency
budget. After approval, the Department
will pay the cash value of a recipient’s
food stamp benefits to the State agency
so they may be paid directly to an
employer as a wage subsidy. The State
agency will also be reimbursed for
administrative costs related to the
operation of the work supplementation
program as provided by Section 16 of
the Food Stamp Act.

» For Quality Control purposes, cases
in which a household member is
participating in a work supplementation
program will be coded as not subject to
review.

Section 273.7(1)(i)(H) provides that
wages paid under a wage
supplementation or support program
must meet the requirements of the Fair
Labor Standards Act. One commenter
pointed out that a wide range of other
employment laws beyond the Fair Labor
Standards Act will also apply. The
Department agrees and has amended
this provision to indicate that wages
paid under a wage supplementation or
support program must meet the
requirements of the Fair Labor
Standards Act and other applicable
employment laws.

No other germane comments
concerning the proposed work
supplementation or support program

provision were received. Aside from the
clarification noted above, the
Department is adopting in this final
rulemaking the revisions as proposed.

Workfare

Since 1982 the Department has
afforded State agencies and political
subdivisions the option to establish a
workfare program. In workfare,
nonexempt food stamp household
members are required to accept public
service job offers and work in return for
the household’s food stamp allotment.
The number of hours of work required
of a household member is calculated by
dividing the household’s monthly
benefit by the higher of the applicable
Federal or State minimum wage.

Under current rules, household
members subject to the work registration
requirements of 7 CFR 273.7(a) may also
be subject to workfare. Additionally,
recipients of benefits under title IV-A
may be subject to workfare if they are
currently involved less than 20 hours a
week in title IV-A work activities and
are not otherwise exempt. Applicants
for, or recipients of, unemployment
compensation may also be subject to
workfare.

Workfare is a household
responsibility. Legislative history
(Conference Report No. 97—-290 on the
Agriculture and Food Act of 1981,
December 10, 1981, page 226)
established Congressional intent that the
household’s workfare responsibility be
shared by all nonexempt members:
“Upon a household member’s failure to
comply with workfare requirements, the
household would be ineligible for food
stamps * * *, unless someone in the
household satisfies all outstanding
workfare obligations. * * *” Failure of
a household to comply with workfare
requirements without good cause results
in the disqualification of the entire
household until the workfare obligation
is met, or for two months, whichever is
less.

The workfare provisions of section 20
(7 U.S.C. § 2029) of the Food Stamp Act
entitle a political subdivision operating
a workfare program to share in the
benefit reductions that occur when a
workfare participant begins employment
while engaged in workfare for the first
time, or within 30 days of ending the
first participation in workfare. This
provision is available only for workfare
programs operated under section 20.

Workfare may also be offered as a
component of a State agency’s E&T
program. However, workfare savings are
not available for E&T workfare
components.

State agencies and political
subdivisions may also operate workfare

programs in which participation by food
stamp recipients is voluntary. In a
voluntary program, disqualification for
failure to comply does not apply. The
number of hours of work will be
negotiated between the volunteer
household and the agency operating the
workfare program.

Section 815 of PRWORA amended
section 20 of the Food Stamp Act to: (1)
eliminate the requirement for
conformance with workfare programs
under title IV-A; (2) eliminate the
provision for combining the food stamp
and title IV-A assistance grants to
determine the number of hours a title
IV-A food stamp household can be
required to participate in a community
work experience program established
under section 409 of the Social Security
Act; and (3) conform disqualification
penalties for failure to comply with
workfare requirements with those under
section 6(d)(1) of the Food Stamp Act.
Thus, while still a household
responsibility, State agencies have the
option of disqualifying the individual
or, if the individual is a head of
household, the entire household.

The Department proposed to amend 7
CFR 273.22 to incorporate PRWORA
changes as well as making other
technical corrections.

Lastly, in keeping with the
Department’s ongoing regulation
streamlining and reform initiative, and
to create a more logical union of food
stamp work requirements and the
optional workfare program, we
proposed to move the amended 7 CFR
273.22 to 7 CFR 273.7, Work provisions,
and to designate it paragraph (m),
Optional workfare program.

One commenter asked for a
clarification of the language in
273.7(m)(2)(@1): Do the rules under
section (m) apply to workfare programs
operated as a component of a State
agency’s E&T program and those
operated independently, or only those
operated independently? A food stamp
workfare program may be operated as a
component of a State agency’s E&T
program. However, certain rules
governing optional workfare programs
operated under section 20 of the Food
Stamp Act do not apply. For instance,
the sharing of workfare savings
authorized under section 20(g) of the
Food Stamp Act are not available for
E&T workfare components. Likewise,
State agencies may not use any portion
of their annual 100 percent Federal E&T
grants to fund the administration of
optional workfare programs under
section 20 of the Food Stamp Act. They
can, however, use their grants to fund
the operation of workfare components
in their E&T programs.
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To ensure clarity in the final
rulemaking, the Department is
redesignating section 273.7(e)(1)(iii) as
273.7(e)(1)(iii)(A) and adding a new
subparagraph, 273.7(e)(1)(iii)(B), to read:
“The sharing of workfare savings
authorized under section 20(g) of the
Food Stamp Act and detailed at
paragraph (m)(7)(iv) of this section are
not available for E&T workfare
components.”

Further, the Department is adding the
following statement to the end of
273.7(m)(7)(i): ““State agencies must not
use any portion of their annual 100
percent Federal E&T allocations to fund
the administration of optional workfare
programs under section 20 of the Food
Stamp Act and this subparagraph (m).”

15 Percent Exemption

Background

Section 1001 of the Balanced Budget
Act amended section 6(o) of the Food
Stamp Act to allow State agencies to
provide an exemption from the 3-month
ABAWD food stamp time limit to cover
up to 15 percent of their ABAWDs who
would otherwise be ineligible because
of the limit. These “covered
individuals,” as defined in section
6(0)(6)(ii) of the Food Stamp Act, are
food stamp recipients, or applicants
denied food stamps because they have
exhausted their 3 months of eligibility,
who: (1) Are not eligible for an
exception to the ABAWD work
requirement; (2) are not covered by a
waiver of the ABAWD work
requirement; (3) are not already
complying with the ABAWD work
requirement; (4) are not receiving food
stamps during their 3 months of
eligibility authorized under the time
limit; or (5) are not receiving food
stamps during a subsequent period after
reestablishing eligibility by complying
with the requirements of section 6(0)(5)
of the Food Stamp Act.

Section 1001 of the Balanced Budget
Act authorizes the Secretary to estimate
the number of covered individuals in a
State based on FY 1996 Quality Control
data and other factors appropriate due
to the timing and the limitations of the
data. The Secretary is also authorized to:
(1) Adjust the number of exemptions
each fiscal year to reflect changes in the
State’s caseload and changes in the
proportion of the State’s food stamp
caseload covered by the ABAWD-related
waivers; (2) adjust the number of
exemptions estimated for a State during
a fiscal year if the number of food stamp
recipients in the State varies from the
State’s caseload by more than 10
percent; (3) adjust the number of
exemptions assigned for a current fiscal

year based on the actual number of
exemptions granted by the State agency
in the preceding fiscal year; and (4)
require whatever State agency reports
determined necessary to ensure
compliance with the 15 percent
exemption provisions. The Department
has no discretion in implementing this
provision.

Because of the many requirements of
PRWORA and the Balanced Budget Act
that apply only to ABAWDs and the 3-
month time limit, the Department
created, in the interim rule, a new
regulatory section, section 273.24, in
which it incorporated the Balanced
Budget Act provisions regarding the 15
percent exemptions.

Determining How To Use the
Exemptions

In the interim rule the Department did
not prescribe how State agencies must
use the exemption authority. State
agencies have maximum flexibility to
apply the exemptions as they deem
appropriate. However, in the preamble
to the interim rule, the Department did
remind State agencies that, along with
the flexibility they are afforded in terms
of determining the exemption criteria,
they have the responsibility for
developing exemption policies that
comport with their number of
exemptions.

Covered Individuals

In the interim rule, the Department
clarified that it is up to the State agency
to decide whether or not to require an
ABAWD to exhaust the 3-month time
limit (either the initial 3 months or the
subsequent 3 months) in order to qualify
for an exemption under this provision.
For example, if a State agency has a
sufficient number of 15 percent
exemptions available, it may choose to
exempt all ABAWDs residing in an area
not already waived under 6(0)(4)
regardless of whether they have
exhausted their first or second 3
months. Conversely, a State agency may
determine that the best way to manage
its finite number of 15 percent
exemptions is to require individuals to
exhaust their 3 months of eligibility
before being exempted under this
provision.

Determining the Number of Exemptions

The interim rule provided that a State
agency may exempt up to 15 percent of
their covered individuals. The number
of exemptions allotted each State will
reflect changes in the State’s caseload
and the proportion of ABAWDs covered
by waivers granted under paragraph
6(0)(4) of the Food Stamp Act.

The interim rule further provided that
FNS will adjust the estimated number of
covered individuals estimated for a
State during a fiscal year if the number
of actual food stamp recipients in the
State varies by more than 10 percent, as
determined by the FNS.

Lastly, the interim rule authorized
FNS to adjust the number of exemptions
allocated to a State agency for a fiscal
year based on the difference between
the average monthly number of
exemptions in effect in the State for the
preceding fiscal year and the average
monthly number of exemptions
estimated for the State agency for the
preceding fiscal year. If more
exemptions are used than authorized in
a fiscal year, the State’s allocation for
the next year will be reduced. If the
State agency does not use all of its
exemptions by the end of the fiscal year,
FNS will increase by the remaining
balance the estimated number of
exemptions allocated to the State agency
for the subsequent fiscal year.

Reporting

The interim rule required State
agencies to track and report the number
of cases exempt under the 15 percent
criteria used each month to their
respective FNS regional offices on a
quarterly basis.

All commenters agreed with allowing
maximum flexibility in using the
exemption.

One commenter stated that in
calculating the number of people living
in areas where there is no ABAWD
waiver due to insufficient jobs or high
unemployment, the Department should
take special care to avoid overestimating
the number of people in waived parts of
counties that contain only some waived
communities. They believe the
Department should develop and release
a clear, reliable methodology for
calculating the fraction of a county’s
recipients that are covered by an
ABAWD waiver.

The Department is currently exploring
ways to improve the estimates of the
proportions of an area that have
received waivers. For example, we have
been working to modify the QC file to
enable it to both identify cases in the
file that should be classified as
ABAWDs, and to determine whether
those cases either live in a waived area,
or are subject to other exemptions. The
effort is ongoing, and we will continue
to welcome technical contributions in
this area.

One commenter suggested that the
Department should make technical
assistance available to help States
identify simple, easily administered
options for using the exemptions, such
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as extending the number of months of
benefits a household may receive within
a 36-month period, reducing the number
of months (from 36) required for a
household’s “clock” to recharge, or
exempting readily identifiable
demographic groups (such as those over
age 40 or 45). The Department has
provided guidance to the State agencies
regarding use of exemptions in the form
of policy memoranda. At the same time,
regional offices are working very closely
with State agencies to identify the best
way to use the exemptions and to share
information on what other State
agencies are doing.

Another commenter suggested that
the Department should allow States to
rely upon estimates of the effects of its
15 percent exemption policy as an
alternative to counting the actual
number of exemptions provided each
month. The Department will not make
a change to this provision. Because of
the statutory 15 percent limit on
exemptions the Department must
require an accurate accounting of how
many exemptions State agencies use.
Likewise, States agencies need to
accurately record the numbers of
individuals exempt under this provision
in order to comply with the statute.

Publication of an associated final
rulemaking added to and revised
§ 273.24. Additionally, corrections have
made to the language of the original
interim rule. Thus, the Department is
taking this opportunity to publish the 15
percent ABAWD exemption provision
in its final form.

List of Subjects
7 CFR 271

Administrative practice and
procedures, Food stamps, Grant
programs-social programs.

7 CFR 272

Administrative practice and
procedures, Food stamps, Grant
programs-social programs.

7 CFR 273

Administrative practice and
procedures, Food stamps, Grant
programs-social programs, Penalties,
Reporting and recordkeeping.

7 CFR 275

Administrative practice and
procedures, Food stamps, Reporting and
recordkeeping requirements.

7 CFR 277

Administrative practice and
procedures, Food stamps, Fraud, Grant
Programs, Social Programs, Penalties.

Accordingly, 7 CFR parts 271, 272,
273, 275, and 277 are amended as
follows:

1. The authority citation for parts 271,
272,273, 275, and 277 continues to read
as follows:

Authority: 7 U.S.C. 2011-2036

PART 271—GENERAL INFORMATION
AND DEFINITIONS

2.In §271.2:

a. The definition of “Base of eligibles”
is removed.

b. The definition of “Exempted” is
amended by removing the reference to
“§273.7(f)” and adding in its place a
reference to “§273.7(e).”

c. The definition of “Placed in an
employment and training (E&T)
program’’ is revised.

The revision reads as follows:

§271.2 Definitions.
* * * * *

Placed in an employment and
training (E&'T) program means a State
agency may count a person as “‘placed”
in an E&T program when the individual

commences a COHlpOIlth.
* * * * *

3.In §271.8, amend the table of OMB
assigned control numbers by:

a. Removing the entry for “273.7(a),
(d), () and adding in its place an entry
for “273.7(a), (d), (e).”

b. Removing the entry for “273.7(g)”
and adding in its place an entry for
“273.7(f).”

¢. Adding a new entry “273.7(m)”
after the newly amended entry for
“273.7(f).”

d. Removing the entry for “273.22(b),
(c), (d), (e), (1), (g).”

The addition reads as follows:

§271.8 Information collection/
recordkeeping—OMB assigned control
numbers.

7 CFR section where require- o%uérgga-
ments are described trol no.
* * * * *
* *
273.7(M) e 0584-0285
* * * * *
* *

PART 272—REQUIREMENTS FOR
PARTICIPATING STATE AGENCIES

4.In §272.1, add paragraph (g)(166) to

read as follows:

§272.1 General terms and conditions.
* * * * *

(g] * * %

(166) Amendment No. 393. The
provisions of Amendment No. 393,
regarding the Work Provisions of the
Personal Responsibility and Work
Opportunity Reconciliation Act of 1996
are effective August 19, 2002.

5.In §272.2:

a. Paragraph (d)(1)(v) is amended by
removing the reference to ““§ 273.7(c)(4)
and (5)” and adding in its place a
reference to “§273.7(c)(6).”

b. New paragraphs (d)(1)(xiv) and
(d)(1)(xv) are added.

c. Paragraph (e)(9) is amended by
removing the reference to
“§273.7(c)(5)” and adding in its place a
reference to “§273.7(c)(7).”

The additions read as follows:

§272.2 Plan of operation.

* * * * *

(d) * *x %

(1) * x %

(xiv) The State agency’s
disqualification plan, in accordance
with § 273.7(f)(3) of this chapter.

(xv) If the State agency chooses to
implement the provisions for a work
supplementation or support program,
the work supplementation or support
program plan, in accordance with
§273.7(1)(1) of this chapter.

* * * * *

PART 273—CERTIFICATION OF
ELIGIBLE HOUSEHOLDS

6.In §273.1:
a. Paragraph
paragraphs (b)(
(b)(7)(vii), (b)(7)(viii), (b)(7)(ix), (b)(7)(x),
(b)(7)(xi), and (b)(7)(xii) are redesignated
) ) (b)(7)
)
(b

(7)(iv) is removed and
), (

(b)(7)(iv
?)(V b)(7)(vi),
(x

as (b)(7)(iv), (b)(7)(v), (vi),
(b)( (vii), (b)(7)(viii), (b)(7)(ix), (b)(7)(x)
and (b)(7)(xi) respectively.

b. The first sentence of paragraph
(d)(2) is revised.

The revision reads as follows:

§273.1 Household concept.

* * * * *

(d) * Kk %

(2) For purposes of failure to comply
with the work requirements of § 273.7,
the head of household shall be the
principal wage earner unless the
household has selected an adult parent
of children as specified in paragraph
(d)(1) of this section. * * *

* * * * *

§273.5 [AMENDED]

7.1In § 273.5, paragraph (b)(11)(iv) is
amended by removing two references to
“§273.7(f)(1)” and adding in their
places a reference to “§273.7(e)(1).

’s

8. §273.7 is revised to read as follows:
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§273.7 Work provisions.

(a) Work requirements. (1) As a
condition of eligibility for food stamps,
each household member not exempt
under paragraph (b)(1) of this section
must comply with the following Food
Stamp Program work requirements:

(i) Register for work or be registered
by the State agency at the time of
application and every 12 months after
initial registration. The member
required to register need not complete
the registration form.

(ii) Participate in a Food Stamp
Employment and Training (E&T)
program if assigned by the State agency,
to the extent required by the State
agency;

(iii) Participate in a workfare program
if assigned by the State agency;

(iv) Provide the State agency or its
designee with sufficient information
regarding employment status or
availability for work;

(v) Report to an employer to whom
referred by the State agency or its
designee if the potential employment
meets the suitability requirements
described in paragraph (h) of this
section;

(vi) Accept a bona fide offer of
suitable employment, as defined in
paragraph (h) of this section, at a site or
plant not subject to a strike or lockout,
at a wage equal to the higher of the
Federal or State minimum wage or 80
percent of the wage that would have
governed had the minimum hourly rate
under section 6(a)(1) of the Fair Labor
Standards Act been applicable to the
offer of employment.

(vii) Do not voluntarily and without
good cause quit a job of 30 or more
hours a week or reduce work effort to
less than 30 hours a week, in
accordance with paragraph (j) of this
section.

(2) The Food and Nutrition Service
(FNS) has defined the meaning of “good
cause,” and “voluntary quit,” and
“reduction of work effort” as used in
paragraph (a)(1)(vii) of this section. See
paragraph (i) of this section for a
discussion of good cause; see paragraph
(j) of this section for a discussion of
voluntary quit and reduction of work
effort.

(3) Each State agency will determine
the meaning of any other terms used in
paragraph (a)(1) of this section; the
procedures for establishing compliance
with Food Stamp Program work
requirements; and whether an
individual is complying with Food
Stamp Program work requirements. A
State agency must not use a meaning,
procedure, or determination that is less
restrictive on food stamp recipients than
is a comparable meaning, procedure, or

determination under the State agency’s
program funded under title IV-A of the
Social Security Act.

(4) Strikers whose households are
eligible under the criteria in § 273.1(e)
are subject to Food Stamp Program work
requirements unless they are exempt
under paragraph (b)(1) of this section at
the time of application.

(5) State agencies may request
approval from FNS to substitute State or
local procedures for work registration
for PA households not subject to the
work requirements under title IV of the
Social Security Act or for GA
households. However, the failure of a
household member to comply with State
or local work requirements that exceed
the requirements listed in this section
must not be considered grounds for
disqualification. Work requirements
imposed on refugees participating in
refugee resettlement programs may also
be substituted, with FNS approval.

(6) Household members who are
applying for SSI and for food stamps
under § 273.2(k)(1)(i) will have Food
Stamp Program work requirements
waived until they are determined
eligible for SSI and become exempt from
Food Stamp Program work
requirements, or until they are
determined ineligible for SSI, at which
time their exemptions from Food Stamp
Program work requirements will be
reevaluated.

(b) Exemptions from work
requirements. (1) The following persons
are exempt from Food Stamp Program
work requirements:

(i) A person younger than 16 years of
age or a person 60 years of age or older.
A person age 16 or 17 who is not the
head of a household or who is attending
school, or is enrolled in an employment
training program, on at least a half-time
basis, is also exempt. If the person turns
16 (or 18 under the preceding sentence)
during a certification period, the State
agency must register the person as part
of the next scheduled recertification
process, unless the person qualifies for
another exemption.

(ii) A person physically or mentally
unfit for employment. For the purposes
of this paragraph (b), a State agency will
define physical and mental fitness;
establish procedures for verifying; and
will verify claimed physical or mental
unfitness when necessary. However, the
State agency must not use a definition,
procedure for verification, or
verification that is less restrictive on
food stamp recipients than a comparable
meaning, procedure, or determination
under the State agency’s program
funded under title IV-A of the Social
Security Act.

(iii) A person subject to and
complying with any work requirement
under title IV of the Social Security Act.
If the exemption claimed is
questionable, the State agency is
responsible for verifying the exemption.

(iv) A parent or other household
member responsible for the care of a
dependent child under 6 or an
incapacitated person. If the child has his
or her 6th birthday during a certification
period, the State agency must work
register the individual responsible for
the care of the child as part of the next
scheduled recertification process, unless
the individual qualifies for another
exemption.

(v) A person receiving unemployment
compensation. A person who has
applied for, but is not yet receiving,
unemployment compensation is also
exempt if that person is complying with
work requirements that are part of the
Federal-State unemployment
compensation application process. If the
exemption claimed is questionable, the
State agency is responsible for verifying
the exemption with the appropriate
office of the State employment services
agency.

(vi) A regular participant in a drug
addiction or alcoholic treatment and
rehabilitation program.

(vii) An employed or self-employed
person working a minimum of 30 hours
weekly or earning weekly wages at least
equal to the Federal minimum wage
multiplied by 30 hours. This includes
migrant and seasonal farm workers
under contract or similar agreement
with an employer or crew chief to begin
employment within 30 days (although
this will not prevent individuals from
seeking additional services from the
State employment services agency). For
work registration purposes, a person
residing in areas of Alaska designated in
§274.10(a)(4)(iv) of this chapter, who
subsistence hunts and/or fishes a
minimum of 30 hours weekly (averaged
over the certification period) is
considered exempt as self-employed. An
employed or self-employed person who
voluntarily and without good cause
reduces his or her work effort and, after
the reduction, is working less than 30
hours per week, is ineligible to
participate in the Food Stamp Program
under paragraph (j) of this section.

(viii) A student enrolled at least half-
time in any recognized school, training
program, or institution of higher
education. Students enrolled at least
half-time in an institution of higher
education must meet the student
eligibility requirements listed in § 273.5.
A student will remain exempt during
normal periods of class attendance,
vacation, and recess. If the student
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graduates, enrolls less than half-time, is
suspended or expelled, drops out, or
does not intend to register for the next
normal school term (excluding
summer), the State agency must work
register the individual, unless the
individual qualifies for another
exemption.

(2)(i) Persons losing exemption status
due to any changes in circumstances
that are subject to the reporting
requirements of § 273.12 must register
for employment when the change is
reported. If the State agency does not
use a work registration form, it must
annotate the change to the member’s
exemption status. If a work registration
form is used, the State agency is
responsible for providing the participant
with a work registration form when the
change is reported. Participants are
responsible for returning the completed
form to the State agency within 10
calendar days from the date the form
was handed to the household member
reporting the change in person, or the
date the State agency mailed the form.
If the participant fails to return the
completed form, the State agency must
issue a notice of adverse action stating
that the participant is being terminated
and why, but that the termination can
be avoided by returning the form.

(ii) Those persons who lose their
exemption due to a change in
circumstances that is not subject to the
reporting requirements of § 273.12 must
register for employment at their
household’s next recertification.

(c) State agency responsibilities. (1)
The State agency must register for work
each household member not exempted
by the provisions of paragraph (b)(1) of
this section. As part of the work
registration process, the State agency
must explain to the individual the
pertinent work requirements, the rights
and responsibilities of work-registered
household members, and the
consequences of failure to comply. The
State agency must provide a written
statement of the above to each
individual in the household who is
registered for work. A notice must also
be provided when a previously exempt
individual or new household member
becomes subject to a work requirement,
and at recertification. The State agency
must permit the applicant to complete
a record or form for each household
member required to register for
employment in accordance with
paragraph (a)(1)(i) of this section.
Household members are considered to
have registered when an identifiable
work registration form is submitted to
the State agency or when the
registration is otherwise annotated or
recorded by the State agency.

(2) The State agency is responsible for
screening each work registrant to
determine whether or not it is
appropriate, based on the State agency’s
criteria, to refer the individual to an
E&T program, and if appropriate,
referring the individual to an E&T
program component. Upon entry into
each component, the State agency must
inform the participant, either orally or
in writing, of the requirements of the
component, what will constitute
noncompliance and the sanctions for
noncompliance. The State agency may,
with FNS approval, use intake and
sanction systems that are compatible
with its title IV—A work program. Such
systems must be proposed and
explained in the State agency’s E&T
State Plan.

(3) The State agency must issue a
notice of adverse action to an
individual, or to a household if
appropriate, within 10 days after
learning of the individual’s
noncompliance with Food Stamp
Program work requirements. The notice
of adverse action must meet the
timeliness and adequacy requirements
of § 273.13. If the individual complies
before the end of the advance notice
period, the State agency will cancel the
adverse action. If the State agency offers
a conciliation process as part of its E&T
program, it must issue the notice of
adverse action no later than the end of
the conciliation period.

(4) The State agency must design and
operate an E&T program that may
consist of one or more or a combination
of employment and/or training
components as described in paragraph
(e)(1) of this section. The State agency
must ensure that it is notified by the
agency or agencies operating its E&T
components within 10 days if an E&T
mandatory participant fails to comply
with E&T requirements.

(5) Each component of the State
agency’s E&T program must be
delivered through its statewide
workforce development system, unless
the component is not available locally
through such a system.

(6) In accordance with §272.2(d) and
§272.2(e) of this chapter, the State
agency must prepare and submit an E&T
Plan to its appropriate FNS Regional
Office. The E&T Plan must be available
for public inspection at the State agency
headquarters. In its E&T Plan, the State
agency will detail the following:

(i) The nature of the E&T components
the State agency plans to offer and the
reasons for such components, including
cost information. The methodology for
State agency reimbursement for
education components must be
specifically addressed;

(ii) An operating budget for the
Federal fiscal year with an estimate of
the cost of operation for one full year.
Any State agency that requests 50
percent Federal reimbursement for State
agency E&T administrative costs, other
than for participant reimbursements,
must include in its plan, or amendments
to its plan, an itemized list of all
activities and costs for which those
Federal funds will be claimed,
including the costs for case management
and casework to facilitate the transition
from economic dependency to self-
sufficiency through work. Costs in
excess of the Federal grant will be
allowed only with the prior approval of
FNS and must be adequately
documented to assure that they are
necessary, reasonable and properly
allocated. If the State agency intends to
spend the additional E&T grant
allocation for which it is eligible in a
fiscal year in accordance with paragraph
(d)(1)(1)(B) of this section, it must
declare its intention to maintain its level
of expenditures for E&T and workfare at
a level not less than the level of such
expenditures in FY 1996;

(iii) The categories and types of
individuals the State agency intends to
exempt from E&T participation, the
estimated percentage of work registrants
the State agency plans to exempt, and
the frequency with which the State
agency plans to reevaluate the validity
of its exemptions;

(iv) The characteristics of the
population the State agency intends to
place in E&T;

(v) The estimated number of
volunteers the State agency expects to
place in E&T;

(vi) The geographic areas covered and
not covered by the E&T Plan and why,
and the type and location of services to
be offered;

(vii) The method the State agency
uses to count all work registrants the
first month of each fiscal year;

(viii) The method the State agency
uses to report work registrant
information on the quarterly Form FNS—
583;

(ix) The method the State agency uses
to prevent work registrants from being
counted twice within a Federal fiscal
year. If the State agency universally
work registers all food stamp applicants,
this method must specify how the State
agency excludes those exempt from
work registration under paragraph (b)(1)
of this section. If the State agency work
registers nonexempt participants
whenever a new application is
submitted, this method must also
specify how the State agency excludes
those participants who may have
already been registered within the past
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12 months as specified under paragraph
(a)(1)(i) of this section;

(x) The organizational relationship
between the units responsible for
certification and the units operating the
E&T components, including units of the
statewide workforce development
system, if available. FNS is specifically
concerned that the lines of
communication be efficient and that
noncompliance be reported to the
certification unit within 10 working
days after the noncompliance occurs;

(xi) The relationship between the
State agency and other organizations it
plans to coordinate with for the
provision of services, including
organizations in the statewide workforce
development system, if available.
Copies of contracts must be available for
inspection;

(xii) The availability, if appropriate, of
E&T programs for Indians living on
reservations;

(xiii) If a conciliation process is
planned, the procedures that will be
used when an individual fails to comply
with an E&T program requirement.
Include the length of the conciliation
period; and

(xiv) The payment rates for child care
established in accordance with the
Child Care and Development Block
Grant provisions of 45 CFR 98.43, and
based on local market rate surveys.

(7) The State agency will submit its
E&T Plan biennially, at least 45 days
before the start of the Federal fiscal year.
The State agency must submit plan
revisions to the appropriate FNS
regional office for approval if it plans to
alter the nature or location of its
components or the number or
characteristics of persons served. The
proposed changes must be submitted for
approval at least 30 days prior to
planned implementation.

(8) The State agency will submit
quarterly reports to FNS no later than 45
days after the end of each Federal fiscal
quarter containing monthly figures for:

(i) Participants newly work registered;

(ii) Work registrants exempted by the
State agency from participation in E&T;

(iii) Participants who volunteer for
and commence participation in an
approved E&T component;

(iv) E&T mandatory participants who
commence an approved E&T
component, including Food Stamp
Program applicants if the State agency
chooses to operate a component for
applicants;

(v) Able-bodied adults without
dependents (ABAWDs) subject to the 3-
month food stamp time limit imposed in
accordance with §273.24(b) who are
exempt under the State agency’s 15

percent exemption allowance under
§273.24(g);

(vi) Filled and offered slots created in
E&T workfare components or
comparable programs that serve
ABAWDs subject to the 3-month food
stamp time limit. This information must
be broken out to show the number of
slots created in areas of the State that
have received a waiver of the time limit
in accordance with § 273.24(f) and in
non-waived areas;

(vii) Filled and offered slots created in
education and training components or
comparable programs that serve
ABAWDs subject to the 3-month food
stamp time limit. This information must
be broken out to show the number of
slots created in areas of the State that
have received a waiver of the time limit
in accordance with § 273.24(f) and in
non-waived areas;

(viii) The amount of 100 percent
Federal E&T funds spent to create
workfare slots that serve ABAWDs
subject to the 3-month time limit; and

(ix) The amount of 100 percent
Federal E&T funds spent to create
education and training slots that serve
ABAWDs subject to the 3-month time
limit.

(9) The State agency will submit
annually, on its first quarterly report:

(i) The number of work registered
persons in the State during the period
October 1 through October 31 of the
new fiscal year, including persons work
registered during October; and

(ii) The number of these work
registered persons the State agency
subsequently exempted from
participation in E&T.

(10) The State agency will submit
annually, on its final quarterly report, a
list of E&T components it offered during
the fiscal year and the number of
mandatory and volunteer participants
placed in each E&T component.

(11) Additional information may be
required of the State agency, on an as
needed basis, regarding the type of
components offered and the
characteristics of persons served,
depending on the contents of its E&T
Plan.

(12) The State agency must ensure, to
the maximum extent practicable, that
E&T programs are provided for Indians
living on reservations.

(13) If a benefit overissuance is
discovered for a month or months in
which a mandatory E&T participant has
already fulfilled a work component
requirement, the State agency must
follow the procedure specified in
paragraph (m)(6)(v) of this section for a
workfare overissuance.

(14) If a State agency fails to
efficiently and effectively administer its

E&T program, the provisions of
§ 276.1(a)(4) of this chapter will apply.

(d) Federal financial participation. (1)
Employment and training grants. (i)
Allocation of grants. Each State agency
will receive an E&T program grant for
each fiscal year to operate an E&T
program. The grant requires no State
matching. The grant will consist of a
base amount and a additional amount
that will be available only to those
affected State agencies that elect to meet
their maintenance of effort requirements
as described in paragraph (d)(1)(iii) of
this section.

(A) In determining each State agency’s
base 100 percent Federal E&T grant
amount, FNS will apply the percentage
determined in accordance with
paragraph (d)(1)(i)(C) of this section to
the total amount of the 100 percent
Federal E&T grant provided under
section 16(h)(1)(A) of the Food Stamp
Act for each fiscal year.

(B) In determining each State agency’s
additional 100 percent Federal E&T
grant amount, FNS will apply the
percentage determined in accordance
with paragraph (d)(1)(i)(C) of this
section to the total amount of 100
percent Federal E&T grant provided
under section 16(h)(1)(A) of the Food
Stamp Act for each fiscal year.

(C) Except as otherwise provided in
paragraph (d)(1)(i)(F) of this section,
Federal funding for E&T grants,
including both the base and additional
amounts, will be allocated based on the
number of ABAWDs in each State not
eligible for an exemption under
§273.24(c), who either do not reside in
an area subject to a waiver granted in
accordance with § 273.24(f) or who do
reside in an area subject to a waiver in
which the State agency provides E&T
services to ABAWDs, as a percentage of
such recipients nationwide. FNS will
ensure that all waivers granted in
accordance with §273.24(f) in a
reasonable time before the E&T
allocations are determined will be
considered in the determination.

(D) FNS will determine each State’s
percentage of ABAWDs using FY 1996
Quality Control survey data adjusted for
changes in each State’s caseload.

(E) No State agency will receive less
than $50,000 in 100 percent Federal
E&T funds. To ensure this, FNS will
reduce, if necessary, the grant of each
State agency allocated more than
$50,000. The reduction will be
proportionate to the number of
ABAWDs in the State who are not
eligible for an exemption under
§273.24(c), and who do not reside in an
area subject to a waiver under
§ 273.24(f) or who do reside in an area
subject to a waiver in which the State
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agency provides E&T services to
ABAWDs as compared to the total
number of such recipients in all the
State agencies receiving more than
$50,000. FNS will distribute the funds
from the reduction to State agencies
initially allocated less than $50,000 so
they receive the $50,000 minimum.

(F) If a State agency will not expend
all of the funds allocated to it for a fiscal
year under paragraph (d)(1)(i)(C) of this
section, FNS will reallocate the
unexpended funds to other State
agencies during the fiscal year or the
subsequent fiscal year as it considers
appropriate and equitable.

(ii) Use of Funds. (A) Not less than 80
percent of the funds a State agency
receives in a fiscal year under paragraph
(d)(1)(d) of this section must be used to
serve ABAWDs who are placed in and
comply with the requirements of a
workfare component in an E&T program
described in paragraph (e)(1)(iii) of this
section or a comparable program, or to
serve ABAWDs participating in
qualifying education and training
activities for 20 hours or more per week.
Qualifying activities are those provided
as part of a program operated under the
Workforce Investment Act of 1998 (29
U.S.C. 2801 et seq.)(WIA), a program
under section 236 of the Trade Act of
1974 (19 U.S.C. 2296), or an E&T
program operated or supervised by the
State agency or a political subdivision
that meets standards approved by the
Governor of the State, including
programs described in paragraphs
(e)(1)(Av), (e)(1)(v), (e)(1)(vi) and
(e)(1)(vii) of this section. Job search and
job search training programs as
described in paragraphs (e)(1)(i) and
(e)(1)(ii) of this section do not meet the
definition of qualifying activities.
However, job search and or job search
training programs, when operated under
title I of the WIA or under section 236
of the Trade Act, do meet the definition
of qualifying activities. Further, job
search or job search training activities,
when offered as part of other E&T
program components, are acceptable as
long as those activities comprise less
than half the required time spent in the
other components. Lastly, a State agency
may establish a job search period of up
to 30 days following initial certification
prior to making a workfare assignment.
This job search activity is part of the
workfare assignment, and not a job
search “program.” Participants are
considered to be participating in and
complying with the requirements of
workfare, thereby meeting the work
requirement for ABAWDs.

(B) Funds a State agency receives in
a fiscal year under paragraph (d)(1)@) of
this section that are used to serve

ABAWDs who either reside in an area
of a State granted a waiver under
§273.24(f) or who have been granted an
exemption under § 273.24(g) and that
are expended on qualifying ABAWD
activities as described in paragraph
(d)(1)(ii)(A) of this section count toward
a State agency’s 80 percent expenditure.

(C) Not more than 20 percent of the
funds a State agency receives in a fiscal
year under paragraph (d)(1)(i) of this
section may be used to serve individuals
eligible for an exemption under
§273.24(c) (non-ABAWDs) or on
activities that do not meet the definition
of qualifying activities as described in
paragraph (d)(1)(ii)(A) of this section.
E&T funds expended in accordance with
this paragraph (d)(1)(ii)(C) may be spent
independent of whether or not the State
agency expends any Federal funds that
meet the requirements of paragraph
(d)(1)(ii)(A) of this section.

(D) If at the end of a fiscal year, FNS
determines that a State agency has spent
more than 20 percent of the Federal E&T
funds it received for that fiscal year
under paragraph (d)(1)(i) of this section
to serve non-ABAWDs or on activities
that do not meet the definition of
qualifying activities as described in
paragraph (d)(1)(ii)(A) of this section, it
will reimburse States for allowable costs
incurred in excess of the 20 percent
threshold at the normal administrative
50/50 match rate.

(E) A State agency must use E&T
program grants to fund the
administrative costs of planning,
implementing and operating its food
stamp E&T program in accordance with
its approved State E&T plan. E&T grants
must not be used for the process of
determining whether an individual
must be work registered, the work
registration process, or any further
screening performed during the
certification process, nor for sanction
activity that takes place after the
operator of an E&T component reports
noncompliance without good cause. For
purposes of this paragraph (d), the
certification process is considered
ended when an individual is referred to
an E&T component for assessment or
participation. E&T grants may also not
be used to subsidize the wages of
participants, or to reimburse
participants under paragraph (d)(3) of
this section.

(F) A State agency’s receipt of its 100
percent Federal E&T grant is contingent
on FNS’s approval of the State agency’s
E&T plan. If an adequate plan is not
submitted, FNS may reallocate a State
agency’s grant among other State
agencies with approved plans. Non-
receipt of an E&T grant does not release
a State agency from its responsibility

under paragraph (c)(4) of this section to
operate an E&T program.

(G) Federal funds made available to a
State agency to operate an educational
component under paragraph (e)(1)(vi) of
this section must not be used to
supplant nonfederal funds for existing
educational services and activities that
promote the purposes of this
component. Education expenses are
approvable to the extent that E&T
component costs exceed the normal cost
of services provided to persons not
participating in an E&T program.

(H) In accordance with section
6(d)(4)(K) of the Food Stamp Act, and
notwithstanding any other provision of
this paragraph (d), the amount of
Federal E&T funds, including
participant and dependent care
reimbursements, a State agency uses to
serve participants who are receiving
cash assistance under a State program
funded under title IV-A of the Social
Security Act must not exceed the
amount of Federal E&T funds the State
agency used in FY 1995 to serve
participants who were receiving cash
assistance under a State program funded
under title IV-A of the Social Security
Act.

(1) Based on information provided by
each State agency, FNS established
claimed Federal E&T expenditures on
this category of recipients in fiscal year
1995 for the State agencies of Colorado
($318,613), Utah ($10,200), Vermont
($1,484,913), and Wisconsin
($10,999,773). These State agencies may
spend up to a like amount each fiscal
year to serve food stamp recipients who
also receive title IV assistance.

(2) All other State agencies are
prohibited from expending any Federal
E&T funds on title IV cash assistance
recipients.

(iii) Maintenance of Effort. (A) To be
eligible for a grant derived from the
additional level of E&T funding
described in paragraph (d)(1)(i)(B) of
this section, a State agency must
maintain State expenditures on E&T
programs and optional workfare (if
applicable) at a level not less than the
level of its expenditures in FY 1996. A
State agency need not expend all of its
required maintenance of effort funds
before it begins spending its additional
E&T grant. In accordance with
paragraph (c)(6)(ii) of this section, a
State agency that intends to spend the
additional allocation for which it is
eligible in a fiscal year must declare in
its State E&T plan for that fiscal year its
intention to maintain its expenditures
for E&T and optional workfare (if
applicable) at a level not less than the
level of such expenditures in FY 1996.
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(B) State funds that a State agency
expends in order to meet its
maintenance of effort requirement are
not subject to the use of funds
requirements of paragraph (d)(1)(ii) of
this section.

(C) Participant reimbursements paid
with State funds do not count toward a
State agency’s maintenance of effort
requirement, except in the case of
optional workfare programs in which
reimbursements to participants for
work-related expenses are part of the
State agency’s administrative expenses
in accordance with section 20(g)(1) of
the Food Stamp Act.

(iv) Component Costs. FNS will
monitor State agencies’ expenditures of
100 percent Federal E&T funds,
including the costs of individual
components of State agencies’ programs,
to ensure that planned and actual
spending reflects the reasonable cost of
efficiently and economically providing
E&T services.

(2) Additional administrative costs.
Fifty percent of all other administrative
costs incurred by State agencies in
operating E&T programs, above the costs
referenced in paragraph (d)(1) of this
section, will be funded by the Federal
government.

(3) Participant reimbursements. The
State agency must provide payments to
participants in its E&T program,
including applicants and volunteers, for
expenses that are reasonably necessary
and directly related to participation in
the E&T program. These payments may
be provided as a reimbursement for
expenses incurred or in advance as
payment for anticipated expenses in the
coming month. The State agency must
inform each E&T participant that
allowable expenses up to the amounts
specified in paragraphs (d)(3)(i) and
(d)(3)(ii) of this section will be
reimbursed by the State agency upon
presentation of appropriate
documentation. Reimbursable costs may
include, but are not limited to,
dependent care costs, transportation,
and other work, training or education
related expenses such as uniforms,
personal safety items or other necessary
equipment, and books or training
manuals. These costs must not include
the cost of meals away from home. If
applicable, any allowable costs incurred
by a noncompliant E&T participant after
the expiration of the noncompliant
participant’s minimum mandatory
disqualification period, as established
by the State agency, that are reasonably
necessary and directly related to
reestablishing eligibility, as defined by
the State agency, are reimbursable under
paragraphs (d)(3)(i) and (d)(3)(ii) of this
section. The State agency may

reimburse participants for expenses
beyond the amounts specified in
paragraphs (d)(3)(i) and (d)(3)(ii) of this
section; however, only costs that are up
to but not in excess of those amounts are
subject to Federal cost sharing.
Reimbursement must not be provided
from E&T grants allocated under
paragraph (d)(1)(i) of this section. Any
expense covered by a reimbursement
under this section is not deductible
under § 273.10(d)(1)(i).

(i) The State agency will reimburse
the cost of dependent care it determines
to be necessary for the participation of
a household member in the E&T
program up to the actual cost of
dependent care, or the applicable
payment rate for child care, whichever
is lowest. The payment rates for child
care are established in accordance with
the Child Care and Development Block
Grant provisions of 45 CFR 98.43, and
are based on local market rate surveys.
The State agency will provide a
dependent care reimbursement to an
E&T participant for all dependents
requiring care unless otherwise
prohibited by this section. The State
agency will not provide a
reimbursement for a dependent age 13
or older unless the dependent is
physically and/or mentally incapable of
caring for himself or herself or is under
court supervision. The State agency
must provide a reimbursement for all
dependents who are physically and/or
mentally incapable of caring for
themselves or who are under court
supervision, regardless of age, if
dependent care is necessary for the
participation of a household member in
the E&T program. The State agency will
obtain verification of the physical and/
or mental incapacity for dependents age
13 or older if the physical and/or mental
incapacity is questionable. Also, the
State agency will verify a court-imposed
requirement for the supervision of a
dependent age 13 or older if the need for
dependent care is questionable. If more
than one household member is required
to participate in an E&T program, the
State agency will reimburse the actual
cost of dependent care or the applicable
payment rate for child care, whichever
is lowest, for each dependent in the
household, regardless of the number of
household members participating in the
E&T program. An individual who is the
caretaker relative of a dependent in a
family receiving cash assistance under
title IV-A of the Social Security Act in
a local area where an employment,
training, or education program under
title IV—A is in operation is not eligible
for such reimbursement. An E&T
participant is not entitled to the

dependent care reimbursement if a
member of the E&T participant’s food
stamp household provides the
dependent care services. The State
agency must verify the participant’s
need for dependent care and the cost of
the dependent care prior to the issuance
of the reimbursement. The verification
must include the name and address of
the dependent care provider, the cost
and the hours of service (e.g., five hours
per day, five days per week for two
weeks). A participant may not be
reimbursed for dependent care services
beyond that which is required for
participation in the E&T program. In
lieu of providing reimbursements for
dependent care expenses, a State agency
may arrange for dependent care through
providers by the use of purchase of
service contracts, by providing vouchers
to the household or by other means. A
State agency may require that
dependent care provided or arranged by
the State agency meet all applicable
standards of State and local law,
including requirements designed to
ensure basic health and safety
protections (e.g., fire safety). An E&T
participant may refuse available
appropriate dependent care as provided
or arranged by the State agency, if the
participant can arrange other dependent
care or can show that such refusal will
not prevent or interfere with
participation in the E&T program as
required by the State agency. A State
agency may claim 50 percent of actual
costs for dependent care services
provided or arranged for by the State
agency up to the actual cost of
dependent care, the applicable payment
rate for child care, or the Statewide
limit, whichever is lowest.

(ii) The State agency will reimburse
the actual costs of transportation and
other costs (excluding dependent care
costs) it determines to be necessary and
directly related to participation in the
E&T program up the maximum level of
reimbursement established by the State
agency. Such costs are the actual costs
of participation unless the State agency
has a method approved in its E&T Plan
for providing allowances to participants
to reflect approximate costs of
participation. If a State agency has an
approved method to provide allowances
rather than reimbursements, it must
provide participants an opportunity to
claim actual expenses up to the
maximum level of reimbursements
established by the State agency. Only
costs up to $25 per participant per
month are subject to Federal cost
sharing.

(iii) No participant cost that has been
reimbursed under a workfare program
under paragraph (m)(7)(i) of this section,
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title IV of the Social Security Act or
other work program will be reimbursed
under this section.

(iv) Any portion of dependent care
costs that are reimbursed under this
section may not be claimed as an
expense and used in calculating the
dependent care deduction under
§ 273.9(d)(4) for determining benefits.

(v) The State agency must inform all
mandatory E&T participants that they
may be exempted from E&T
participation if their monthly expenses
that are reasonably necessary and
directly related to participation in the
E&T program exceed the allowable
reimbursement amount. Persons for
whom allowable monthly expenses in
an E&T component exceed the amounts
specified under paragraphs (d)(3)(i) and
(d)(3)(ii) of this section are not required
to participate in that component. These
individuals will be placed, if possible,
in another suitable component in which
the individual’s monthly E&T expenses
would not exceed the allowable
reimbursable amount paid by the State
agency. If a suitable component is not
available, these individuals will be
exempt from E&T participation until a
suitable component is available or the
individual’s circumstances change and
his/her monthly expenses do not exceed
the allowable reimbursable amount paid
by the State agency. Dependent care
expenses incurred that are otherwise
allowable but not reimbursed because
they exceed the reimbursable amount
specified under paragraph (d)(3)(i) of
this section will be considered in
determining a dependent care deduction
under § 273.9(d)(4).

(4) Workfare cost sharing. Enhanced
cost-sharing due to placement of
workfare participants in paid
employment is available only for
workfare programs funded under
paragraph (m)(7)(iv) of this section at
the 50 percent reimbursement level and
reported as such.

(5) Funding mechanism. E&T program
funding will be disbursed through
States’ Letters of Credit in accordance
with § 277.5 of this chapter. The State
agency must ensure that records are
maintained that support the financial
claims being made to FNS.

(6) Fiscal recordkeeping and reporting
requirements. Total E&T expenditures
are reported on the Financial Status
Report (SF-269) in the column
containing “other” expenses. E&T
expenditures are also separately
identified in an attachment to the SF—
269 to show, as provided in
instructions, total State and Federal E&T
expenditures; expenditures funded with
the unmatched Federal grants; State and
Federal expenditures for participant

reimbursements; State and Federal
expenditures for E&T costs at the 50
percent reimbursement level; and State
and Federal expenditures for optional
workfare program costs, operated under
section 20 of the Food Stamp Act and
paragraph (m)(7) of this section. Claims
for enhanced funding for placements of
participants in employment after their
initial participation in the optional
workfare program will be submitted in
accordance with paragraph (m)(7)(iv) of
this section.

(e) Employment and training
programs. Work registrants not
otherwise exempted by the State agency
are subject to the E&T program
participation requirements imposed by
the State agency. Such individuals are
referred to in this section as E&T
mandatory participants. Requirements
may vary among participants. Failure to
comply without good cause with the
requirements imposed by the State
agency will result in disqualification as
specified in paragraph (f)(2) of this
section.

(1) Components. To be considered
acceptable by FNS, any component
offered by a State agency must entail a
certain level of effort by the
participants. The level of effort should
be comparable to spending
approximately 12 hours a month for two
months making job contacts (less in
workfare or work experience
components if the household’s benefit
divided by the minimum wage is less
than this amount). However, FNS may
approve components that do not meet
this guideline if it determines that such
components will advance program
goals. An initial screening by an
eligibility worker to determine whom to
place in an E&T program does not
constitute a component. The State
agency may require Food Stamp
Program applicants to participate in any
component it offers in its E&T program
at the time of application. The State
agency must not impose requirements
that would delay the determination of
an individual’s eligibility for benefits or
in issuing benefits to any household that
is otherwise eligible. In accordance with
section 6(0)(1)(A) of the Food Stamp Act
and § 273.24, job search and job search
training, when offered as components of
an E&T program, are not qualifying
activities relating to the participation
requirements necessary to maintain food
stamp eligibility for ABAWDs. However,
job search or job search training
activities, when offered as part of other
E&T program components, are
acceptable as long as those activities
comprise less than half the total
required time spent in the components.
An E&T program offered by a State

agency must include one or more of the
following components:

(i) A job search program. The State
agency may require an individual to
participate in job search from the time
an application is filed for an initial
period established by the State agency.
Following this initial period (which
may extend beyond the date when
eligibility is determined) the State
agency may require an additional job
search period in any period of 12
consecutive months. The first such
period of 12 consecutive months will
begin at any time following the close of
the initial period. The State agency may
establish a job search period that, in its
estimation, will provide participants a
reasonable opportunity to find suitable
employment. The State agency should
not, however, establish a continuous,
year-round job search requirement. If a
reasonable period of job search does not
result in employment, placing the
individual in a training or education
component to improve job skills will
likely be more productive. In
accordance with section 6(0)(1)(A) of
the Food Stamp Act and §273.24, a job
search program is not a qualifying
activity relating to the participation
requirements necessary to maintain food
stamp eligibility for ABAWDs. However,
such a program, when operated under
title I of the WIA, or under section 236
of the Trade Act, is considered a
qualifying activity relating to the
participation requirements necessary to
maintain food stamp eligibility for
ABAWDs.

(ii) A job search training program that
includes reasonable job search training
and support activities. Such a program
may consist of job skills assessments,
job finding clubs, training in techniques
for employability, job placement
services, or other direct training or
support activities, including educational
programs determined by the State
agency to expand the job search abilities
or employability of those subject to the
program. Job search training activities
are approvable if they directly enhance
the employability of the participants. A
direct link between the job search
training activities and job-readiness
must be established for a component to
be approved. In accordance with section
6(0)(1) of the Food Stamp Act and
§273.24, a job search program is not a
qualifying activity relating to the
participation requirements necessary to
maintain food stamp eligibility for
ABAWDs. However, such a program,
when operated under title I of the WIA
or under section 236 of the Trade Act,
is considered a qualifying activity
relating to the participation
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requirements necessary to maintain food
stamp eligibility for ABAWDs.

(iii) A workfare program as described
in paragraph (m) of this section.

(A) The participation requirements of
section 20(b) of the Food Stamp Act and
paragraphs (m)(5)(i)(A) and (m)(5)(i)(B)
of this section for individuals exempt
from Food Stamp Program work
requirements under paragraphs
(b)(1)(iii) and (b)(1)(v) of this section,
are not applicable to E&T workfare
components.

(B) In accordance with section 20(e) of
the Food Stamp Act and paragraph
(m)(6)(ii) of this section, the State
agency may establish a job search period
of up to 30 days following certification
prior to making a workfare assignment.
This job search activity is part of the
workfare assignment, and not a job
search “program.” Participants are
considered to be participating in and
complying with the requirements of
workfare, thereby meeting the
participation requirement for ABAWDs.

(C) The sharing of workfare savings
authorized under section 20(g) of the
Food Stamp Act and paragraph
(m)(7)(iv) of this section are not
available for E&T workfare components.

(iv) A program designed to improve
the employability of household
members through actual work
experience or training, or both, and to
enable individuals employed or trained
under such programs to move promptly
into regular public or private
employment. Such an employment or
training experience must:

(A) Not provide any work that has the
effect of replacing the employment of an
individual not participating in the
employment or training experience
program; and

(B) Provide the same benefits and
working conditions that are provided at
the job site to employees performing
comparable work for comparable hours.

(v) A project, program or experiment
such as a supported work program, or a
WIA or State or local program aimed at
accomplishing the purpose of the E&T
program.

(vi) Educational programs or activities
to improve basic skills or otherwise
improve employability including
educational programs determined by the
State agency to expand the job search
abilities or employability of those
subject to the program. Allowable
educational activities may include, but
are not limited to, high school or
equivalent educational programs,
remedial education programs to achieve
a basic literacy level, and instructional
programs in English as a second
language. Only educational components
that directly enhance the employability

of the participants are allowable. A
direct link between the education and
job-readiness must be established for a
component to be approved.

(vii) A program designed to improve
the self-sufficiency of recipients through
self-employment. Included are programs
that provide instruction for self-
employment ventures.

(2) Exemptions. Each State agency
may, at its discretion, exempt individual
work registrants and categories of work
registrants from E&T participation. Each
State agency must periodically
reevaluate its individual and categorical
exemptions to determine whether they
remain valid. Each State agency will
establish the frequency of its periodic
evaluation.

(3) Time spent in an employment and
training program. (i) Each State agency
will determine the length of time a
participant spends in any E&T
component it offers. The State agency
may also determine the number of
successive components in which a
participant may be placed.

(ii) The time spent by the members of
a household collectively each month in
an E&T work program (including, but
not limited to, those carried out under
paragraphs (e)(1)(iii) and (e)(1)(iv) of
this section) combined with any hours
worked that month in a workfare
program under paragraph (m) of this
section must not exceed the number of
hours equal to the household’s
allotment for that month divided by the
higher of the applicable Federal or State
minimum wage. The total hours of
participation in an E&T component for
any household member individually in
any month, together with any hours
worked in a workfare program under
paragraph (m) of this section and any
hours worked for compensation (in cash
or in kind), must not exceed 120.

(4) Voluntary participation. (i) A State
agency may operate program
components in which individuals elect
to participate.

(ii) A State agency must not disqualify
voluntary participants in an E&T
component for failure to comply with
E&T requirements.

(iii) The hours of participation or
work of a volunteer may not exceed the
hours required of E&T mandatory
participants, as specified in paragraph
(e)(3) of this section.

(f) Failure to comply (1) Ineligibility
for failure to comply. A nonexempt
individual who refuses or fails without
good cause, as defined in paragraphs
(1)(2) and (i)(3) of this section, to comply
with the Food Stamp Program work
requirements listed under paragraph
(a)(1) of this section is ineligible to
participate in the Food Stamp Program,

and will be considered an ineligible
household member, pursuant to
§273.1(b)(7).

(i) As soon as the State agency learns
of the individual’s noncompliance it
must determine whether good cause for
the noncompliance exists, as discussed
in paragraph (i) of this section. Within
10 days of establishing that the
noncompliance was without good cause,
the State agency must provide the
individual with a notice of adverse
action, as specified in § 273.13. If the
State agency offers a conciliation
process as part of its E&T program, it
must issue the notice of adverse action
no later than the end of the conciliation
period.

(ii) The notice of adverse action must
contain the particular act of
noncompliance committed and the
proposed period of disqualification. The
notice must also specify that the
individual may, if appropriate, reapply
at the end of the disqualification period.
Information must be included on or
with the notice describing the action
that can be taken to avoid the
disqualification before the
disqualification period begins. The
disqualification period must begin with
the first month following the expiration
of the 10-day adverse notice period,
unless a fair hearing is requested.

(iii) An E&T disqualification may be
imposed after the end of a certification
period. Thus, a notice of adverse action
must be sent whenever the State agency
becomes aware of an individual’s
noncompliance with Food Stamp
Program work requirements, even if the
disqualification begins after the
certification period expires and the
household has not been recertified.

(2) Disqualification periods. The
following disqualification periods will
be imposed:

(i) For the first occurrence of
noncompliance, the individual will be
disqualified until the later of:

(A) The date the individual complies,
as determined by the State agency;

(B) One month; or

(C) Up to three months, at State
agency option.

(ii) For the second occurrence, until
the later of:

(A) The date the individual complies,
as determined by the State agency;

(B) Three months; or

(C) Up to six months, at State agency
option.

(iii) For the third or subsequent
occurrence, until the later of:

(A) The date the individual complies,
as determined by the State agency;

(B) Six months;

(C) A date determined by the State
agency; or
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(D) At the option of the State agency,
permanently.

(3) Record retention. In accordance
with § 272.1(f) of this chapter, State
agencies are required to retain records
concerning the frequency of
noncompliance with FSP work
requirements and the resulting
disqualification actions imposed. These
records must be available for inspection
and audit at any reasonable time to
ensure conformance with the minimum
mandatory disqualification periods
instituted.

(4) Disqualification plan. In
accordance with §272.2(d)(1)(xiii) of
this chapter, each State agency must
prepare and submit a plan detailing its
disqualification policies. The plan must
include the length of disqualification to
be enforced for each occurrence of
noncompliance, how compliance is
determined by the State agency, and the
State agency’s household
disqualification policy.

(5) Household ineligibility. (i) If the
individual who becomes ineligible to
participate under paragraph (f)(1) of this
section is the head of a household, the
State agency, at its option, may
disqualify the entire household from
Food Stamp Program participation.

(ii) The State agency may disqualify
the household for a period that does not
exceed the lesser of:

(A) The duration of the ineligibility of
the noncompliant individual under
paragraph (f)(2) of this section; or

(B) 180 days.

(iii) A household disqualified under
this provision may reestablish eligibility
if:

(A) The head of the household leaves
the household;

(B) A new and eligible person joins
the household as the head of the
household, as defined in §273.1(d)(2);
or

(C) The head of the household
becomes exempt from work
requirements during the disqualification
period.

(iv) If the head of the household joins
another household as its head, that
household will be disqualified from
participating in the Food Stamp
Program for the remaining period of
ineligibility.

(6) Fair hearings. Each individual or
household has the right to request a fair
hearing, in accordance with §273.15, to
appeal a denial, reduction, or
termination of benefits due to a
determination of nonexempt status, or a
State agency determination of failure to
comply with Food Stamp Program work
requirements. Individuals or households
may appeal State agency actions such as
exemption status, the type of

requirement imposed, or State agency
refusal to make a finding of good cause
if the individual or household believes
that a finding of failure to comply has
resulted from improper decisions on
these matters. The State agency or its
designee operating the relevant
component must receive sufficient
advance notice to either permit the
attendance of a representative or ensure
that a representative will be available
for questioning over the phone during
the hearing. A representative of the
appropriate agency must be available
through one of these means. A
household must be allowed to examine
its E&T component casefile at a
reasonable time before the date of the
fair hearing, except for confidential
information (that may include test
results) that the agency determines
should be protected from release.
Confidential information not released to
a household may not be used by either
party at the hearing. The results of the
fair hearing are binding on the State
agency.

(7) Failure to comply with a work
requirement under title IV of the Social
Security Act, or an unemployment
compensation work requirement. An
individual exempt from Food Stamp
Program work requirements by
paragraphs (b)(1)(iii) or (b)(1)(v) of this
section because he or she is subject to
work requirements under title IV-A or
unemployment compensation who fails
to comply with a title IV-A or
unemployment compensation work
requirement will be treated as though he
or she failed to comply with the Food
Stamp Program work requirement.

(i) When a food stamp household
reports the loss or denial of title IV-A
or unemployment compensation
benefits, or if the State agency otherwise
learns of a loss or denial, the State
agency must determine whether the loss
or denial resulted when a household
member refused or failed without good
cause to comply with a title IV-A or
unemployment compensation work
requirement.

(ii) If the State agency determines that
the loss or denial of benefits resulted
from an individual’s refusal or failure
without good cause to comply with a
title IV or unemployment compensation
requirement, the individual (or
household if applicable under
paragraph (f)(5) of this section) must be
disqualified in accordance with the
applicable provisions of this paragraph
(f). However, if the noncomplying
individual meets one of the work
registration exemptions provided in
paragraph (b)(1) of this section (other
than the exemptions provided in
paragraphs (b)(1)(iii) and (b)(1)(v) of this

section) the individual (or household if
applicable under paragraph (f)(5) of this
section) will not be disqualified.

(iii) If the State agency determination
of noncompliance with a title IV-A or
unemployment compensation work
requirement leads to a denial or
termination of the individual’s or
household’s food stamp benefits, the
individual or household has a right to
appeal the decision in accordance with
the provisions of paragraph (f)(6) of this
section.

(iv) In cases where the individual is
disqualified from the title IV-A program
for refusal or failure to comply with a
title IV—A work requirement, but the
individual meets one of the work
registration exemptions provided in
paragraph (b)(1) of this section, other
than the exemptions provided in
paragraphs (b)(1)(iii) and (b)(1)(v) of this
section, the State agency may, at its
option, apply the identical title IV-A
disqualification on the individual under
the Food Stamp Program. The State
agency must impose such optional
disqualifications in accordance with
section 6(i) of the Food Stamp Act and
with the provisions of §273.11(1).

(g) Ending disqualification. Except in
cases of permanent disqualification, at
the end of the applicable mandatory
disqualification period for
noncompliance with Food Stamp
Program work requirements,
participation may resume if the
disqualified individual applies again
and is determined by the State agency
to be in compliance with work
requirements. A disqualified individual
may be permitted to resume
participation during the disqualification
period (if otherwise eligible) by
becoming exempt from work
requirements.

(h) Suitable employment. (1)
Employment will be considered suitable
unless:

(i) The wage offered is less than the
highest of the applicable Federal
minimum wage, the applicable State
minimum wage, or eighty percent (80%)
of the Federal minimum wage if neither
the Federal nor State minimum wage is
applicable.

(ii) The employment offered is on a
piece-rate basis and the average hourly
yield the employee can reasonably be
expected to earn is less than the
applicable hourly wages specified under
paragraph (h)(1)(i) of this section.

(iii) The household member, as a
condition of employment or continuing
employment, is required to join, resign
from, or refrain from joining any
legitimate labor organization.

(iv) The work offered is at a site
subject to a strike or lockout at the time
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of the offer unless the strike has been
enjoined under section 208 of the Labor-
Management Relations Act (29 U.S.C.
78) (commonly known as the Taft-
Hartley Act), or unless an injunction has
been issued under section 10 of the
Railway Labor Act (45 U.S.C. 160).

(v) It fails to meet additional
suitability criteria established by State
agencies.

(2) In addition, employment will be
considered suitable unless the
household member involved can
demonstrate or the State agency
otherwise becomes aware that:

(i) The degree of risk to health and
safety is unreasonable.

(ii) The member is physically or
mentally unfit to perform the
employment, as documented by medical
evidence or by reliable information from
other sources.

(iii) The employment offered within
the first 30 days of registration is not in
the member’s major field of experience.

(iv) The distance from the member’s
home to the place of employment is
unreasonable considering the expected
wage and the time and cost of
commuting. Employment will not be
considered suitable if daily commuting
time exceeds 2 hours per day, not
including the transporting of a child to
and from a child care facility. Nor will
employment be considered suitable if
the distance to the place of employment
prohibits walking and neither public
nor private transportation is available to
transport the member to the jobsite.

(v) The working hours or nature of the
employment interferes with the
member’s religious observances,
convictions, or beliefs.

(i) Good Cause. (1) The State agency
is responsible for determining good
cause when a food stamp recipient fails
or refuses to comply with Food Stamp
Program work requirements. Since it is
not possible for the Department to
enumerate each individual situation
that should or should not be considered
good cause, the State agency must take
into account the facts and
circumstances, including information
submitted by the employer and by the
household member involved, in
determining whether or not good cause
exists.

(2) Good cause includes
circumstances beyond the member’s
control, such as, but not limited to,
illness, illness of another household
member requiring the presence of the
member, a household emergency, the
unavailability of transportation, or the
lack of adequate child care for children
who have reached age six but are under
age 12.

(3) Good cause for leaving
employment includes the good cause
provisions found in paragraph (i)(2) of
this section, and resigning from a job
that is unsuitable, as specified in
paragraphs (h)(1) and (h)(2) of this
section. Good cause for leaving
employment also includes:

(1) Discrimination by an employer
based on age, race, sex, color, handicap,
religious beliefs, national origin or
political beliefs;

(ii) Work demands or conditions that
render continued employment
unreasonable, such as working without
being paid on schedule;

(iii) Acceptance of employment by the
individual, or enrollment by the
individual in any recognized school,
training program or institution of higher
education on at least a half time basis,
that requires the individual to leave
employment;

(iv) Acceptance by any other
household member of employment or
enrollment at least half-time in any
recognized school, training program or
institution of higher education in
another county or similar political
subdivision that requires the household
to move and thereby requires the
individual to leave employment;

(v) Resignations by persons under the
age of 60 which are recognized by the
employer as retirement;

(vi) Employment that becomes
unsuitable, as specified in paragraphs
(h)(1) and (h)(2) of this section, after the
acceptance of such employment;

(vii) Acceptance of a bona fide offer
of employment of more than 30 hours a
week or in which the weekly earnings
are equivalent to the Federal minimum
wage multiplied by 30 hours that,
because of circumstances beyond the
individual’s control, subsequently either
does not materialize or results in
employment of less than 30 hours a
week or weekly earnings of less than the
Federal minimum wage multiplied by
30 hours; and

(viii) Leaving a job in connection with
patterns of employment in which
workers frequently move from one
employer to another such as migrant
farm labor or construction work. There
may be some circumstances where
households will apply for food stamp
benefits between jobs particularly in
cases where work may not yet be
available at the new job site. Even
though employment at the new site has
not actually begun, the quitting of the
previous employment must be
considered as with good cause if it is
part of the pattern of that type of
employment.

(4) Verification. To the extent that the
information given by the household is

questionable, as defined in § 273.2(f)(2),
State agencies must request verification
of the household’s statements. The
primary responsibility for providing
verification, as provided in § 273.2(f)(5),
rests with the household.

(j) Voluntary quit and reduction of
work effort. (1) Period for establishing
voluntary quit and reduction of work
effort. For the purpose of establishing
that a voluntary quit without good cause
or reduction in work effort without good
cause occurred prior to applying for
food stamps, a State agency may, at its
option, choose a period between 30 and
60 days before application in which to
determine voluntary quit or reduction in
work effort.

(2) Individual ineligibility. An
individual is ineligible to participate in
the Food Stamp Program if, in a period
established by the State agency between
30 and 60 day before applying for food
stamp benefits or at any time thereafter,
the individual:

(i) Voluntarily and without good
cause quits a job of 30 hours a week or
more; or

(i) Reduces his or her work effort
voluntarily and without good cause and,
after the reduction, is working less than
30 hours per week.

(3) Determining whether a voluntary
quit or reduction of work effort occurred
and application processing. (i) When a
household files an application for
participation, or when a participating
household reports the loss of a source of
income or a reduction in household
earnings, the State agency must
determine whether any household
member voluntarily quit his or her job
or reduced his or her work effort.
Benefits must not be delayed beyond the
normal processing times specified in
§ 273.2 pending the outcome of this
determination.

(ii) The voluntary quit provision
applies if the employment involved 30
hours or more per week or provided
weekly earnings at least equivalent to
the Federal minimum wage multiplied
by 30 hours; the quit occurred within a
period established by the State agency
between 30 to 60 days prior to the date
of application or anytime thereafter; and
the quit was without good cause.
Changes in employment status that
result from terminating a self-
employment enterprise or resigning
from a job at the demand of the
employer will not be considered a
voluntary quit for purposes of this
paragraph (j). An employee of the
Federal Government, or of a State or
local government who participates in a
strike against such government, and is
dismissed from his or her job because of
participation in the strike, will be



Federal Register/Vol. 67, No. 118/ Wednesday, June 19, 2002/Rules and Regulations

41613

considered to have voluntarily quit his
or her job without good cause. If an
individual quits a job, secures new
employment at comparable wages or
hours and is then laid off or, through no
fault of his own, loses the new job, the
individual must not be disqualified for
the earlier quit.

(iii) The reduction of work effort
provision applies if, before the
reduction, the individual was employed
30 hours or more per week; the
reduction occurred within a period
established by the State agency between
30 and 60 days prior to the date of
application or anytime thereafter; and
the reduction was voluntary and
without good cause. The minimum
wage equivalency does not apply when
determining a reduction in work effort.

(iv) In the case of an applicant
household, the State agency must
determine if any household member
subject to Food Stamp Program work
requirements voluntarily quit his or her
job or reduced his or her work effort
within a period established by the State
agency between 30 and 60 days prior to
date of application. If the State agency
learns that a household has lost a source
of income or experienced a reduction in
income after the date of application but
before the household is certified, the
State agency must determine whether a
voluntary quit or reduction in work
effort occurred.

(v) Upon determining that an
individual voluntarily quit employment
or reduced work effort, the State agency
must determine if the voluntary quit or
reduction of work effort was with good
cause as defined in paragraph (i) of this
section.

(vi) In the case of an individual who
is a member of an applicant household,
if the voluntary quit or reduction in
work effort was without good cause, the
individual will be determined ineligible
to participate and will be disqualified
according to the State agency’s
established minimum mandatory
sanction schedule. The ineligible
individual must be considered an
ineligible household member, pursuant
to §273.1(b)(7). The disqualification is
effective upon the determination of
eligibility for the remaining household
members. If the individual who
becomes ineligible is the head of the
household, as defined in §273.1(d)(2),
the State agency may choose to
disqualify the entire household, in
accordance with paragraph (f)(5) of this
section. If the State agency chooses to
disqualify the household, the State
agency must provide the applicant
household with a notice of denial in
accordance with § 273.2(g)(3). The
notice must inform the household of the

proposed period of disqualification; its
right to reapply at the end of the
disqualification period; and of its right
to a fair hearing. The household’s
disqualification is effective upon the
issuance of the notice of denial.

(vii) In the case of an individual who
is a member of a participating
household, if the State agency
determines that the individual
voluntarily quit his or her job or
reduced his or her work effort without
good cause while participating in the
program or discovers that the individual
voluntarily quit his or her job or
reduced his or her work effort without
good cause during a period established
by the State agency between 30 and 60
days prior to the date of application for
benefits or between application and
certification, the State agency must
provide the individual with a notice of
adverse action as specified in §273.13
within 10 days after the determination
of a quit or reduction in work effort. The
notification must contain the particular
act of noncompliance committed, the
proposed period of ineligibility, the
actions that may be taken to avoid the
disqualification, and it must specify that
the individual, if otherwise eligible,
may resume participation at the end of
the disqualification period if the State
agency determines the individual to be
in compliance with Program work
requirements. The individual will be
disqualified according to the State
agency’s established minimum
mandatory sanction schedule. The
ineligible individual must be considered
an ineligible household member,
pursuant to § 273.1(b)(7). The
disqualification period will begin the
first month following the expiration of
the 10-day adverse notice period, unless
the individual requests a fair hearing. If
a voluntary quit or reduction in work
effort occurs in the last month of a
certification period, or is determined in
the last 30 days of the certification
period, the individual must be denied
recertification for a period equal to the
appropriate mandatory disqualification
period, beginning with the day after the
last certification period ends and
continuing for the length of the
disqualification, regardless of whether
the individual reapplies for food
stamps. Each individual has a right to a
fair hearing to appeal a denial or
termination of benefits due to a
determination that the individual
voluntarily quit his or her job or
reduced his or her work effort without
good cause. If the participating
individual’s benefits are continued
pending a fair hearing and the State
agency determination is upheld, the

disqualification period must begin the
first of the month after the hearing
decision is rendered.

(viii) If the individual who voluntarily
quit his or her job, or who reduced his
or her work effort without good cause is
the head of a household, as defined in
§ 273.1(d), the State agency, at its
option, may disqualify the entire
household from Food Stamp Program
participation in accordance with
paragraph (f)(5) of this section.

(4) Ending a voluntary quit or a
reduction in work disqualification.
Except in cases of permanent
disqualification, following the end of
the mandatory disqualification period
for voluntarily quitting a job or reducing
work effort without good cause, an
individual may begin participation in
the program if he or she reapplies and
is determined eligible by the State
agency. Eligibility may be reestablished
during a disqualification and the
individual, if otherwise eligible, may be
permitted to resume participation if the
individual becomes exempt from
Program work requirements under
paragraph (b)(1) of this section.

(5) Application in the final month of
disqualification. Except in cases of
permanent disqualification, if an
application for participation in the
Program is filed in the final month of
the mandatory disqualification period,
the State agency must, in accordance
with §273.10(a)(3), use the same
application for the denial of benefits in
the remaining month of disqualification
and certification for any subsequent
month(s) if all other eligibility criteria
are met.

(k) Employment initiatives program.
(1) General. In accordance with section
17(d)(1)(B) of the Food Stamp Act,
qualified State agencies may elect to
operate an employment initiatives
program, in which an eligible household
can receive the cash equivalent of its
food stamp coupon allotment.

(2) State agency qualification. A State
agency qualifies to operate an
employment initiatives program if,
during the summer of 1993, at least half
of its food stamp households also
received cash benefits from a State
program funded under title IV-A of the
Social Security Act.

(3) Qualified State agencies. The State
agencies of Alaska, California,
Connecticut, the District of Columbia,
Massachusetts, Michigan, Minnesota,
New Jersey, West Virginia, and
Wisconsin meet the qualification. These
10 State agencies may operate an
employment initiatives program.

(4) Eligible households. A food stamp
household in one of the 10 qualified
State agencies may receive cash benefits
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in lieu of a food stamp coupon
allotment if it meets the following
requirements:

(i) The food stamp household elects to
participate in an employment initiatives
program;

(i1) An adult member of the
household:

(A) Has worked in unsubsidized
employment for the last 90 days,
earning a minimum of $350 per month;

(B) Is receiving cash benefits under a
State program funded under title IV-A
of the Social Security Act; or

(C) Was receiving cash benefits under
the State program but, while
participating in the employment
initiatives program, became ineligible
because of earnings and continues to
earn at least $350 a month from
unsubsidized employment.

(5) Program Provisions. (i) Cash
benefits provided in an employment
initiatives program will be considered
an allotment, as defined at § 271.2 of
this chapter.

(ii) An eligible household receiving
cash benefits in an employment
initiatives program will not receive any
other food stamp benefit during the
period for which cash assistance is
provided.

(iii) A qualified State agency
operating an employment initiatives
program must increase the cash benefit
to participating households to
compensate for any State or local sales
tax on food purchases, unless FNS
determines that an increase is
unnecessary because of the limited
nature of items subject to the State or
local sales tax.

(iv) Any increase in cash assistance to
account for a State or local sales tax on
food purchases must be paid by the
State agency.

(6) Evaluation. After two years of
operating an employment initiatives
program, a State agency must evaluate
the impact of providing cash assistance
in lieu of a food stamp coupon
allotment to participating households.
The State agency must provide FNS
with a written report of its evaluation
findings. The State agency, with the
concurrence of FNS, will determine the
content of the evaluation.

(1) Work supplementation program. In
accordance with section 16(b) of the
Food Stamp Act, States may operate
work supplementation (or support)
programs that allow the cash value of
food stamp benefits and public
assistance, such as cash assistance
authorized under title IV-A of the
Social Security Act or cash assistance
under a program established by a State,
to be provided to employers as a wage
subsidy to be used for hiring and

employing public assistance recipients.
The goal of these programs is to promote
self-sufficiency by providing public
assistance recipients with work
experience to help them move into
unsubsidized jobs. In accordance with

§ 272.2(d)(1)(xiv) of this chapter, State
agencies that wish to exercise their
option to implement work
supplementation programs must submit
to FNS for approval a plan that complies
with the provisions of this paragraph (1).
Work supplementation programs may
not be implemented without prior
approval from FNS.

(1) Plan. (i) Assurances. The plan
must contain the following assurances:

(A) The individual participating in a
work supplementation program must
not be employed by the employer at the
time the individual enters the program;

(B) The wage subsidy received under
the work supplementation program
must be excluded from household
income and resources during the term
the individual is participating in work
supplementation;

(C) The household must not receive a
separate food stamp allotment while
participating in the work
supplementation program;

(D) An individual participating in a
work supplementation program is
excused from meeting any other work
requirements;

(E) The work supplementation
program must not displace any persons
currently employed who are not
supplemented or supported;

(F) The wage subsidy must not be
considered income or resources under
any Federal, State or local laws,
including but not limited to, laws
relating to taxation, welfare, or public
assistance programs, and the
household’s food stamp allotment must
not be decreased due to taxation or any
other reason because of its use as a wage
subsidy;

(G) The earned income deduction
does not apply to the subsidized portion
of wages received in a work
supplementation program; and

(H) All work supplemented or
supported employees must receive the
same benefits (sick and personal leave,
health coverage, workmen’s
compensation, etc.) as similarly situated
coworkers who are not participating in
work supplementation and wages paid
under a wage supplementation or
support program must meet the
requirements of the Fair Labor
Standards Act and other applicable
employment laws.

(ii) Description. The plan must also
describe:

(A) The procedures the State agency
will use to ensure that the cash value of

food stamp benefits for participating
households are not subject to State or
local sales taxes on food purchases. The
costs of increasing household food
stamp allotments to compensate for
such sales taxes must be paid from State
funds;

(B) State agency, employer and
recipient obligations and
responsibilities;

(C) The procedures the State agency
will use to provide wage subsidies to
employers and to ensure accountability;

(D) How public assistance recipients
in the proposed work supplementation
program will, within a specified period
of time, be moved from supplemented
or supported employment to
employment that is not supplemented
or supported;

(E) Whether the food stamp allotment
and public assistance grant will be
frozen at the time a recipient begins a
subsidized job; and

(F) The procedures the State agency
will use to ensure that work
supplementation program participants
do not incur any Federal, State, or local
tax liabilities on the cash value of their
food stamp benefits.

(2) Budget. In addition to the plan
described in paragraph (1)(1) of this
section, an operating budget for the
proposed work supplementation
program must be submitted to FNS.

(3) Approval. FNS will review the
initial plan and any subsequent
amendments. Upon approval by FNS,
the State agency must incorporate the
approved work supplementation
program plan or subsequent amendment
into its State Plan of Operation and its
operating budget must be included in
the State agency budget. No plan or
amendment may be implemented
without approval from FNS.

(4) Reporting. State agencies operating
work supplementation and support
programs are required to comply with
all FNS reporting requirements,
including reporting the amount of
benefits contributed to employers as a
wage subsidy on the FNS-388, State
Issuance and Participation Estimates;
FNS-388A, Participation and Issuance
by Project Area; FNS—46, Issuance
Reconciliation Report; and SF-269,
Addendum Financial Status Report.
State agencies are also required to report
administrative costs associated with
work supplementation programs on the
FNS-366A, Budget Projection and SF—
269, Financial Status Report. Special
codes for work supplementation
programs will be assigned for reporting
purposes.

(5) Funding. FNS will pay the cash
value of a participating household’s
food stamp benefits to a State agency
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with an approved work
supplementation program to pay to an
employer as a wage subsidy, and will
also reimburse the State agency for
related administrative costs, in
accordance with Section 16 of the Food
Stamp Act.

(6) Quality control. Cases in which a
household member is participating in a
work supplementation program will be
coded as not subject to review.

(m) Optional workfare program. (1)
General. This paragraph (m) contains
the rules to be followed in operating a
food stamp workfare program. In
workfare, nonexempt food stamp
recipients may be required to perform
work in a public service capacity as a
condition of eligibility to receive the
coupon allotment to which their
household is normally entitled. The
primary goal of workfare is to improve
employability and enable individuals to
move into regular employment.

(2) Program administration. (i) A food
stamp workfare program may be
operated as a component of a State
agency’s E&T program, or it may be
operated independently. If the workfare
program is part of an E&T program it
must be included as a component in the
State agency’s E&T plan in accordance
with the requirements of paragraph
(c)(4) of this section. If it is operated
independent of the E&T program, the
State agency must submit a workfare
plan to FNS for its approval. For the
purpose of this paragraph (m), a
political subdivision is any local
government, including, but not limited
to, any county, city, town or parish. A
State agency may implement a workfare
program statewide or in only some areas
of the State. The areas of operation must
be identified in the State agency’s
workfare or E&T plan.

(ii) Political subdivisions are
encouraged, but not required, to submit
their plans to FNS through their
respective State agencies. At a
minimum, however, plans must be
submitted to the State agencies
concurrent with their submission to
FNS. Workfare plans and subsequent
amendments must not be implemented
prior to their approval by FNS.

(iii) When a State agency chooses to
sponsor a workfare program by
submitting a plan to FNS, it must
incorporate the approved plan into its
State Plan of Operations. When a
political subdivision chooses to sponsor
a workfare program by submitting a plan
to FNS, the State agency is responsible
as a facilitator in the administration of
the program by disbursing Federal
funding and meeting the requirements
identified in paragraph (m)(4) of this
section. When it is notified that FNS has

approved a workfare plan submitted by
a political subdivision in its State, the
State agency must append that political
subdivision’s workfare plan to its own
State Plan of Operations.

(iv) The operating agency is the
administrative organization identified in
the workfare plan as being responsible
for establishing job sites, assigning
eligible recipients to the job sites, and
meeting the requirements of this
paragraph (m). The operating agency
may be any public or private, nonprofit
organization. The State agency or
political subdivision that submitted the
workfare plan is responsible for
monitoring the operating agency’s
compliance with the requirements of
this paragraph (m) or of the workfare
plan. The Department may suspend or
terminate some or all workfare program
funding, or withdraw approval of the
workfare program from the State agency
or political subdivision that submitted
the workfare plan upon finding that that
State agency or political subdivision, or
their respective operating agencies, have
failed to comply with the requirements
of this paragraph (m) or of the workfare

lan.

(v) State agencies or other political
subdivisions must describe in detail in
the plan how the political subdivision,
working with the State agency and any
other cooperating agencies that may be
involved in the program, will fulfill the
provisions of this paragraph (m). The
plan will be a one-time submittal, with
amendments submitted as needed to
cover any changes in the workfare
program as they occur.

(vi) State agencies or political
subdivisions submitting a workfare plan
must submit with the plan an operating
budget covering the period from the
initiation of the workfare program’s
implementation schedule to the close of
the Federal fiscal year. In addition, an
estimate of the cost for one full year of
operation must be submitted together
with the workfare plan. For subsequent
fiscal years, the workfare program
budget must be included in the State
agency’s budget.

(vii) If workfare plans are submitted
by more than one political subdivision,
each representing the same population
(such as a city within a county), the
Department will determine which
political subdivision will have its plan
approved. Under no circumstances will
a food stamp recipient be subject to
more than one food stamp workfare
program. If a political subdivision
chooses to operate a workfare program
and represents a population which is
already, at least in part, subject to a food
stamp workfare program administered
by another political subdivision, it must

establish in its workfare plan how food
stamp recipients will not be subject to
more than one food stamp workfare
program.

(3) Operating agency responsibilities.
(i) General. The operating agency, as
designated by the State agency or other
political subdivision that submits a
plan, is responsible for establishing and
monitoring job sites, interviewing and
assessing eligible recipients, assigning
eligible recipients to appropriate job
sites, monitoring participant
compliance, making initial
determinations of good cause for
household noncompliance, and
otherwise meeting the requirements of
this paragraph (m).

(ii) Establishment of job sites.
Workfare job slots may only be located
in public or private nonprofit agencies.
Contractual agreements must be
established between the operating
agency and organizations providing jobs
that include, but are not limited to,
designation of the slots available and
designation of responsibility for
provision of benefits, if any are
required, to the workfare participant.

(iii) Notifying State agency of
noncompliance. The operating agency
must notify the State agency of
noncompliance by an individual with a
workfare obligation when it determines
that the individual did not have good
cause for the noncompliance. This
notification must occur within five days
of such a determination so that the State
agency can make a final determination
as provided in paragraph (m)(4)(iv) of
this section.

(iv) Notifications. (A) State agencies
must establish and use notices to notify
the operating agency of workfare-
eligible households. The notice must
include the case name, case number,
names of workfare-eligible household
members, address of the household,
certification period, and indication of
any part-time work. If the State agency
is calculating the hours of obligation, it
must also include this in the notice. If
the operating agency is computing the
hours to be worked, include the
monthly allotment amount.

(B) Operating agencies must establish
and use notices to notify the workfare
participant of where and when the
participant is to report, to whom the
participant is to report, a brief
description of duties for the particular
placement, and the number of hours to
be worked.

(C) Operating agencies must establish
and use notices to notify the State
agency of failure by a household to meet
its workfare obligation.

(v) Recordkeeping requirements. (A)
Files that record activity by workfare
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participants must be maintained. At a
minimum, these records must contain
job sites, hours assigned, and hours
completed.

(B) Program records must be
maintained, for audit and review
purposes, for a period of 3 years from
the month of origin of each record.
Fiscal records and accountable
documents must be retained for 3 years
from the date of fiscal or administrative
closure of the workfare program. Fiscal
closure, as used in this paragraph (m),
means that workfare program
obligations for or against the Federal
government have been liquidated.
Administrative closure, as used in this
paragraph (m), means that the operating
agency or Federal government has
determined and documented that no
further action to liquidate the workfare
program obligation is appropriate. Fiscal
records and accountable records must
be kept in a manner that will permit
verification of direct monthly
reimbursements to recipients, in
accordance with paragraph (m)(7)(iii) of
this section.

(vi) Reporting requirements. The
operating agency is responsible for
providing information needed by the
State agency to fulfill the reporting
requirements contained in paragraph
(m)(4)(v) of this section.

(vii) Disclosure. The provisions of
§ 272.1(c) of this chapter restricting the
use and disclosure of information
obtained from food stamp households is
applicable to the administration of the
workfare program.

(4) State agency responsibilities. (i) If
a political subdivision chooses to
operate a workfare program, the State
agency must cooperate with the political
subdivision in developing a plan.

(ii) The State agency must determine
at certification or recertification which
household members are eligible for the
workfare program and inform the
household representative of the nature
of the program and of the penalties for
noncompliance. If the State agency is
not the operating agency, each member
of a household who is subject to
workfare under paragraph (m)(5)(i) of
this section must be referred to the
organization which is the operating
agency. The information identified in
paragraph (m)(3)(iv)(A) of this section
must be forwarded to the operating
agency within 5 days after the date of
household certification. Computation of
hours to be worked may be delegated to
the operating agency.

(iii) The State agency must inform the
household and the operating agency of
the effect of any changes in a
household’s circumstances on the
household’s workfare obligation. This

includes changes in benefit levels or
workfare eligibility.

(iv) Upon notification by the
operating agency that a participant has
failed to comply with the workfare
requirement without good cause, the
State agency must make a final
determination as to whether or not the
failure occurred and whether there was
good cause for the failure. If the State
agency determines that the participant
did not have good cause for
noncompliance, a sanction must be
processed as provided in paragraphs
(0)(1)@{) and (£)(1)(ii) of this section. The
State agency must immediately inform
the operating agency of the months
during which the sanction will apply.

(v) The State agency must submit
quarterly reports to FNS within 45 days
of the end of each quarter identifying for
that quarter for that State:

(A) The number of households with
workfare-eligible recipients referred to
the operating agency. A household will
be counted each time it is referred to the
operating agency;

(B) The number of households
assigned to jobs each month by the
operating agency;

(C) The number of individuals
assigned to jobs each month by the
operating agencys;

(D) The total number of hours worked
by participants; and

(E) The number of individuals against
which sanctions were applied. An
individual being sanctioned over two
quarters should only be reported as
sanctioned for the earlier quarter.

(vi) The State agency may, at its
option, assume responsibility for
monitoring all workfare programs in its
State to assure that there is compliance
with this section and with the plan
submitted and approved by FNS.
Should the State agency assume this
responsibility, it would act as agent for
FNS, which is ultimately responsible for
ensuring such compliance. Should the
State agency determine that
noncompliance exists, it may withhold
funding until compliance is achieved or
FNS directs otherwise.

(5) Household responsibilities. (i)
Participation requirement. Participation
in workfare, if assigned by the State
agency, is a Food Stamp Program work
requirement for all nonexempt
household members, as provided in
paragraph (a) of this section. In
addition:

(A) Those recipients exempt from
Food Stamp Program work requirements
because they are subject to and
complying with any work requirement
under title IV of the Social Security Act
are subject to workfare if they are
currently involved less than 20 hours a

week in title IV work activities. Those

recipients involved 20 hours a week or
more may be subject to workfare at the
option of the political subdivision; and

(B) Those recipients exempt from
Food Stamp Program work requirements
because they have applied for or are
receiving unemployment compensation
are subject to workfare.

(ii) Household obligation. The
maximum total number of hours of work
required of a household each month is
determined by dividing the household’s
coupon allotment by the Federal or
State minimum wage, whichever is
higher. Fractions of hours of obligation
may be rounded down. The household’s
hours of obligation for any given month
may not be carried over into another
month.

(6) Other program requirements. (i)
Conditions of employment. (A) A
participant may be required to work a
maximum of 30 hours per week. This
maximum must take into account hours
worked in any other compensated
capacity (including hours of
participation in a title IV work program)
by the participant on a regular or
predictable part-time basis. With the
participant’s consent, the hours to be
worked may be scheduled in such a
manner that more than 30 hours are
worked in one week, as long as the total
for that month does not exceed the
weekly average of 30 hours.

(B) No participant will be required to
work more than eight hours on any
given day without his or her consent.

(C) No participant will be required to
accept an offer of workfare employment
if it fails to meet the criteria established
in paragraphs (h)(1)(iii), (h)(1)(iv),
(h)(2)({), (h)(2)(i1), (h)(2)(iv), and
(h)(2)(v) of this section.

(D) If the workfare participant is
unable to report for job scheduling, to
appear for scheduled workfare
employment, or to complete the entire
workfare obligation due to compliance
with Unemployment Insurance
requirements; other Food Stamp
Program work requirements established
in paragraph (a)(1) of this section; or the
job search requirements established in
paragraph (e)(1)(i) of this section, that
inability must not be considered a
refusal to accept workfare employment.
If the workfare participant informs the
operating agency of the time conflict,
the operating agency must, if possible,
reschedule the missed activity. If the
rescheduling cannot be completed
before the end of the month, that must
not be considered as cause for
disqualification.

(E) The operating agency must assure
that all persons employed in workfare
jobs receive job-related benefits at the
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same levels and to the same extent as
similar non-workfare employees. These
are benefits related to the actual work
being performed, such as workers’
compensation, and not to the
employment by a particular agency,
such as health benefits. Of those
benefits required to be offered, any
elective benefit that requires a cash
contribution by the participant will be
optional at the discretion of the
participant.

(F) The operating agency must assure
that all workfare participants experience
the same working conditions that are
provided to non-workfare employees
similarly employed.

(G) The provisions of section 2(a)(3) of
the Service Contract Act of 1965 (Public
Law 89-286), relating to health and
safety conditions, apply to the workfare
program.

(H) Operating agencies must not place
a workfare participant in a work
position that has the effect of replacing
or preventing the employment of an
individual not participating in the
workfare program. Vacancies due to
hiring freezes, terminations, or lay-offs
must not be filled by workfare
participants unless it can be
demonstrated that the vacancies are a
result of insufficient funds to sustain
former staff levels.

(I) Workfare jobs must not, in any
way, infringe upon the promotional
opportunities that would otherwise be
available to regular employees.

(J) Workfare jobs must not be related
in any way to political or partisan
activities.

(K) The cost of workers’ compensation
or comparable protection provided to
workfare participants by the State
agency, political subdivision, or
operating agency is a matchable cost
under paragraph (m)(7) of this section.
However, whether or not this coverage
is provided, in no case is the Federal
government the employer in these
workfare programs (unless a Federal
agency is the job site). The Department
does not assume liability for any injury
to or death of a workfare participant
while on the job.

(L) The nondiscrimination
requirement provided in § 272.6(a) of
this chapter applies to all agencies
involved in the workfare program.

(ii) Job search period. The operating
agency may establish a job search period
of up to 30 days following certification
prior to making a workfare assignment
during which the potential participant
is expected to look for a job. This period
may only be established at household
certification, not at recertification. The
potential participant would not be
subject to any job search requirements

beyond those required under this
section during this time.

(iii) Participant reimbursement. The
operating agency must reimburse
participants for transportation and other
costs that are reasonably necessary and
directly related to participation in the
program. These other costs may include
the cost of child care, or the cost of
personal safety items or equipment
required for performance of work if
these items are also purchased by
regular employees. These other costs
may not include the cost of meals away
from home. No participant cost
reimbursed under a workfare program
operated under Title IV of the Social
Security Act or any other workfare
program may be reimbursed under the
food stamp workfare program. Only
reimbursement of participant costs up to
but not in excess of $25 per month for
any participant will be subject to
Federal cost sharing as provided in
paragraph (m)(7) of this section.
Reimbursed child care costs may not be
claimed as expenses and used in
calculating the child care deduction for
determining household benefits. In
accordance with paragraph (m)(4)(i) of
this section, a State agency may decide
what its reimbursement policy shall be.

(iv) Failure to comply. When a
workfare participant is determined by
the State agency to have failed or
refused without good cause to comply
with the requirements of this paragraph
(m), the provisions of paragraph (f) of
this section will apply.

(v) Benefit overissuances. If a benefit
overissuance is discovered for a month
or months in which a participant has
already performed a workfare or work
component requirement, the State
agency must apply the claim recovery
procedures as follows:

(A) If the person who performed the
work is still subject to a work obligation,
the State must determine how may extra
hours were worked because of the
improper benefit. The participant
should be credited those extra hours
toward future work obligations; and

(B) If a workfare or work component
requirement does not continue, the State
agency must determine whether the
overissuance was the result of an
intentional program violation, an
inadvertent household error, or a State
agency error. For an intentional program
violation a claim should be established
for the entire amount of the
overissuance. If the overissuance was
caused by an inadvertent household
error or State agency error, the State
agency must determine whether the
number of hours worked in workfare are
more than the number which could
have been assigned had the proper

benefit level been used in calculating
the number of hours to work. A claim
must be established for the amount of
the overissuance not “worked off,””” if
any. If the hours worked equal the
amount of hours calculated by dividing
the overissuance by the minimum wage,
no claim will be established. No credit
for future work requirements will be
given.

(7) Federal financial participation—(i)
Administrative costs. Fifty percent of all
administrative costs incurred by State
agencies or political subdivisions in
operating a workfare program will be
funded by the Federal government.
Such costs include those related to
recipient participation in workfare, up
to $25 per month for any participant, as
indicated in paragraph (m)(6)(iii) of this
section. Such costs do not include the
costs of equipment, capital
expenditures, tools or materials used in
connection with the work performed by
workfare participants, the costs of
supervising workfare participants, the
costs of reimbursing participants for
meals away from home, or reimbursed
expenses in excess of $25 per month for
any participant. State agencies must not
use any portion of their annual 100
percent Federal E&T allocations to fund
the administration of optional workfare
programs under section 20 of the Food
Stamp Act and this paragraph (m).

(ii) Funding mechanism. The State
agencies have responsibility for
disbursing Federal funds used for the
workfare program through the State
agencies’ Letters of Credit. The State
agency must also assure that records are
being maintained which support the
financial claims being made to FNS.
This will be for all programs, regardless
of who submits the plan. Mechanisms
for funding local political subdivisions
which have submitted plans must be
established by the State agencies.

(iii) Fiscal recordkeeping and
reporting requirements. Workfare-
related costs must be identified by the
State agency on the Financial Status
Report (Form SF-269) as a separate
column. All financial records,
supporting documents, statistical
records, negotiated contracts, and all
other records pertinent to workfare
program funds must be maintained in
accordance with §277.12 of this
chapter.

(iv) Sharing workfare savings—(A)
Entitlement. A political subdivision is
entitled to share in the benefit
reductions that occur when a workfare
participant begins employment while
participating in workfare for the first
time, or within thirty days of ending the
first participation in workfare.
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(1) To begin employment means to
appear at the place of employment and
to begin working.

(2) First participation in workfare
means performing work for the first time
in a particular workfare program. The
only break in participation that does not
end the first participation will be due to
the participant’s taking a job which does
not affect the household’s allotment by
an entire month’s wages and which is
followed by a return to workfare.

(B) Calculating the benefit reductions.
The political subdivision will calculate
benefit reductions from each workfare
participant’s employment as follows.

(1) Unless the political subdivision
knows otherwise, it will presume that
the benefit reduction equals the
difference between the last allotment
issued before the participant began the
new employment and the first allotment
that reflects a full month’s wages,
earned income deduction, and
dependent care deduction attributable
to the new job.

(2) If the political subdivision knows
of other changes besides the new job
that affect the household’s allotment
after the new job began, the political
subdivision will obtain the first
allotment affected by an entire month’s
wages from the new job. The political
subdivision will then recalculate the
allotment to account for the wages,
earned income deduction, and
dependent care deduction attributable
to the new job. In recalculating the
allotment the political subdivision will
also replace any benefits from a State
program funded under title IV-A of the
Social Security Act received after the
new job with benefits received in the
last month before the new job began.
The difference between the first
allotment that accounts for the new job
and the recalculated allotment will be
the benefit reduction.

(3) The political subdivision’s share of
the benefit reduction is three times this
difference, divided by two.

(4) If, during these procedures, an
error is discovered in the last allotment
issued before the new employment
began, that allotment must be corrected
before the savings are calculated.

(C) Accounting. The reimbursement
from workfare will be reported and paid
as follows:

(1) The political subdivision will
report its enhanced reimbursement to
the State agency in accordance with
paragraph (m)(7)(iii) of this section.

(2) The Food and Nutrition Service
will reimburse the political subdivision
in accordance with paragraph (m)(7)(ii)
of this section.

(3) The political subdivision will,
upon request, make available for review

sufficient documentation to justify the
amount of the enhanced reimbursement.

(4) The Food and Nutrition Service
will reimburse only the political
subdivision’s reimbursed administrative
costs in the fiscal year in which the
workfare participant began new
employment and which are acceptable
according to paragraph (m)(7)(i) of this
section.

(8) Voluntary workfare program. State
agencies and political subdivisions may
operate workfare programs whereby
participation by food stamp recipients is
voluntary. In such a program, the
penalties for failure to comply, as
provided in paragraph (f) of this section,
will not apply for noncompliance. The
amount of hours to be worked will be
negotiated between the household and
the operating agency, though not to
exceed the limits provided under
paragraph (m)(5)(ii) of this section. In
addition, all protections provided under
paragraph (m)(6)(i) of this section shall
continue to apply. Those State agencies
and political subdivisions choosing to
operate such a program shall indicate in
their workfare plan how their staffing
will adapt to anticipated and
unanticipated levels of participation.
The Department will not approve plans
which do not show that the benefits of
the workfare program, in terms of hours
worked by participants and reduced
food stamp allotments due to successful
job attainment, are expected to exceed
the costs of such a program. In addition,
if the Department finds that an
approved voluntary program does not
meet this criterion, the Department
reserves the right to withdraw approval.

(9) Comparable workfare programs. In
accordance with section 6(0)(2)(C) of the
Food Stamp Act, State agencies and
political subdivisions may establish
programs comparable to workfare under
this paragraph (m) for the purpose of
providing ABAWDs subject to the time
limits specified at § 273.24 a means of
fulfilling the work requirements in order
to remain eligible for food stamps.
While comparable to workfare in that
they require the participant to work for
his or her household’s food stamp
allotment, these programs may or may
not conform to other workfare
requirements. State agencies or political
subdivisions desiring to operate a
comparable workfare program must
meet the following conditions:

(i) The maximum number of hours
worked weekly in a comparable
workfare activity, combined with any
other hours worked during the week by
a participant for compensation (in cash
or in kind) in any other capacity, must
not exceed 30;

(ii) Participants must not receive a
fourth month of food stamp benefits (the
first month for which they would not be
eligible under the time limit) without
having secured a workfare position or
without having met their workfare
obligation. Participation must be
verified timely to prevent issuance of a
month’s benefits for which the required
work obligation is not met;

(iii) The State agency or political
subdivision must maintain records to
support the issuance of benefits to
comparable workfare participants
beyond the third month of eligibility;
and

(iv) The State agency or political
subdivision must provide a description
of its program, including a methodology
for ensuring compliance with (m)(9)(ii)
of this section. The description should
be submitted to the appropriate
Regional office, with copies forwarded
to the Food Stamp Program National
office.

§273.9 [AMENDED]

9.In §273.9:

a. Paragraph (c)(5)(i)(A) is amended
by removing the reference to
“§273.7(d)(1)(ii)” and adding in its
place a reference to ““§ 273.7(d)(3)”".

b. Paragraph (c)(5)(i)(F) is amended by
removing the reference to
“§273.7(d)(1)(ii)” and adding in its
place a reference to “§273.7(d)(3)”".

c. Paragraph (c)(14) is amended by
removing the references to
“§273.7(d)(1)(ii)” and
“§273.7(d)(1)(ii)(A)” and adding in
their place reference to “§273.7(d)(3)”
and “§273.7(d)(3)(i)” respectively.

d. Paragraph (d)(4) is amended by
removing the reference to “§273.7(f)”
and adding in its place a reference to
“§273.7(e)”.

§273.22 [Removed and Reserved]

10. Remove and reserve § 273.22.

11.In §273.24:

a. Paragraphs (a)(5) and (a)(6) are
removed.

b. Paragraph (b)(8) is removed.

c. Paragraph (c) heading and
introductory text are revised.

d. Paragraphs (g), (h), (i), and (j) are
revised.

The revisions read as follows:

§273.24 Time limit for able-bodied adults.
* * * * *

(c) Exceptions. The time limit does
not apply to an individual if he or she
iS. L
* * * * *

(g) 15 percent exemptions. (1) For the
purpose of establishing the 15 percent
exemption for each State agency, the
following terms are defined:
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(i) Caseload means the average
monthly number of individuals
receiving food stamps during the 12-
month period ending the preceding June
30.

(ii) Covered individual means a food
stamp recipient, or an applicant denied
eligibility for benefits solely because he
or she received food stamps during the
3 months of eligibility provided under
paragraph (b) of this section, who:

(A) Is not exempt from the time limit
under paragraph (c) of this section;

(B) Does not reside in an area covered
by a waiver granted under paragraph (f)
of this section;

(C) Is not fulfilling the work
requirements as defined in paragraph
(a)(1) of this section; and

(D) Is not receiving food stamp
benefits under paragraph (e) of this
section.

(2) Subject to paragraphs (h) and (i) of
this section, a State agency may provide
an exemption from the 3-month time
limit of paragraph (b) of this section for
covered individuals. Exemptions do not
count towards a State agency’s
allocation if they are provided to an
individual who is otherwise exempt
from the time limit during that month.

(3) For each fiscal year, a State agency
may provide a number of exemptions
such that the average monthly number
of exemptions in effect during the fiscal
year does not exceed 15 percent of the
number of covered individuals in the
State, as estimated by FNS, based on FY
1996 quality control data and other
factors FNS deems appropriate, and
adjusted by FNS to reflect changes in:

(i) The State agency’s caseload; and

(ii) FNS’s estimate of changes in the
proportion of food stamp recipients
covered by waivers granted under
paragraph (f) of this section.

(4) State agencies must not
discriminate against any covered
individual for reasons of age, race, color,
sex, disability, religious creed, national
origin, or political beliefs. Such
discrimination is prohibited by this
part, the Food Stamp Act, the Age
Discrimination Act of 1975 (Public Law
94-135), the Rehabilitation Act of 1973
(Public Law 93-112, section 504), and
title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d). Enforcement action
may be brought under any applicable
Federal law. Title VI complaints will be
processed in accord with 7 CFR part 15.

(h) Adjustments. FNS will make
adjustments as follows:

(1) Caseload adjustments. FNS will
adjust the number of exemptions
estimated for a State agency under
paragraph (g)(2) of this section during a
fiscal year if the number of food stamp
recipients in the State varies from the

State’s caseload by more than 10
percent, as estimated by FNS.

(2) Exemption adjustments. During
each fiscal year, FNS will adjust the
number of exemptions allocated to a
State agency based on the number of
exemptions in effect in the State for the
preceding fiscal year.

(i) If the State agency does not use all
of its exemptions by the end of the fiscal
year, FNS will increase the estimated
number of exemptions allocated to the
State agency for the subsequent fiscal
year by the remaining balance.

(ii) If the State agency exceeds its
exemptions by the end of the fiscal year,
FNS will reduce the estimated number
of exemptions allocated to the State
agency for the subsequent fiscal year by
the corresponding number.

(i) Reporting requirement. The State
agency will track the number of
exemptions used each month and report
this number to the regional office on a
quarterly basis as an addendum to the
quarterly Employment and Training
Report (Form FNS-583) required by
§273.7(c)(8).

(j) Other Program rules. Nothing in
this section will make an individual
eligible for food stamp benefits if the
individual is not otherwise eligible for
benefits under the other provisions of
this part and the Food Stamp Act.

PART 275—PERFORMANCE
REPORTING SYSTEM

12.In § 275.12, paragraph (d)(1) is
amended by removing the reference to
““§273.7(g)” and adding in its place a
reference to “§273.7(f).”

PART 277—PAYMENTS OF CERTAIN
ADMINISTRATIVE COSTS OF STATE
AGENCIES

13. In § 277.4, paragraph (b)(8) is
amended by removing the reference to
“§273.7(f)” and adding in its place a
reference to “§273.7(d).”

Dated: June 7, 2002.

Eric M. Bost,

Under Secretary, Food, Nutrition and
Consumer Services.

[FR Doc. 02—15294 Filed 6—18-02; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 28

[Docket No. 02-10]

RIN 1557-AC05

International Banking Activities:
Capital Equivalency Deposits

AGENCY: Office of the Comptroller of the
Currency (OCC), Treasury.
ACTION: Final rule.

SUMMARY: The OCC is amending its
regulation regarding the capital
equivalency deposits (CED) that foreign
banks with Federal branches or agencies
must establish and maintain. The OCC
is revising certain requirements
regarding CED deposit arrangements to
increase flexibility for, and reduce
burden on, certain Federal branches and
agencies, based on a supervisory
assessment of the risks presented by the
particular institution.

EFFECTIVE DATE: This rule is effective on
June 19, 2002.

FOR FURTHER INFORMATION CONTACT:
Martha Clarke, Acting Assistant
Director, Legislative and Regulatory
Activities Division, 202—-874-5090; or
Carlos Hernandez, Senior International
Advisor, International Banking and
Finance Division, 202—-874—4730.
SUPPLEMENTARY INFORMATION: On
January 30, 2002, the OCC requested
comment on an interim rule amending
part 28. 67 FR 4325. The interim rule
revised certain requirements regarding
CED deposit arrangements to increase
flexibility and reduce burden by
permitting the OCC to impose deposit
requirements based on the same
supervision by risk approach that it uses
in its supervision of national banks. The
interim rule revised 12 CFR 28.15(d) to
clarify that the OCC may vary the terms
of a CED Agreement (Agreement) based
on the circumstances and supervisory
risks present at a particular branch or
agency. For example, an Agreement may
permit a foreign bank to withdraw assets
from its CED account, thereby reducing
the net value of the assets held in the
account without OCC approval, as long
as the withdrawal does not reduce the
value below the minimum CED level
required for that institution. Moreover,
it may not be necessary in all cases for

a foreign bank to pledge its CED assets
to the OCC or for the depository bank

to be a signatory to the Agreement
unless required by the OCC. The OCC
stated that it will make these
determinations on a case-by-case basis,
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consistent with its supervisory
assessment of the risks presented by the
particular institution.

The interim rule became effective
immediately, but the OCC invited
public comment on any aspect of the
interim rule.

Description of Comments Received and
Final Rule

The OCC received two comments.
One comment strongly supported the
revisions reflected in the interim rule.
The commenter stated that the interim
rule should alleviate the administrative
burden associated with calculating,
monitoring, and managing the CED
requirement. The commenter also
supported the incorporation of the risk-
based approaches to regulation and
supervision of international banking
institutions into the CED requirement.

The second commenter stated that to
some readers the rule could raise a
question of whether the rule means that
some foreign institutions would not be
required to maintain a CED in the
statutory minimum amount of five
percent of liabilities. The proposed rule
stated that the CED “[m]ay not be
reduced in value below the minimum
required for that branch or agency
without the prior approval of the OCC.”
The final rule clarifies that in no event
could the OCC approve a reduction that
is less than the statutory minimum for
the particular Federal branch or agency.

For these reasons, the OCC is
adopting the interim rule in final form
without change, except for this
clarification.

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the OCC certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. The rule will affect few small
entities. The principal effect of the rule
is to remove several requirements with
respect to deposit arrangements for the
CED and reduce burden on qualifying
foreign banks with Federal branches and
agencies.

Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, Pub. L.
104—4 (Unfunded Mandates Act)
requires that an agency prepare a
budgetary impact statement before
promulgating a rule that includes a
Federal mandate that may result in
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. If a budgetary impact

statement is required, section 205 of the
Unfunded Mandates Act also requires
an agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating a rule.
The OCC has determined that the rule
will not result in expenditures by State,
local, or tribal governments or by the
private sector of $100 million or more.
Accordingly, the OCC has not prepared
a budgetary impact statement or
specifically addressed the regulatory
alternatives considered.

Executive Order 12866

The OCC has determined that this
rule does not constitute a “significant
regulatory action” for the purposes of
Executive Order 12866.

Immediate Effective Date

The final rule is effective
immediately. Pursuant to 5 U.S.C. 553,
agencies may issue a rule without
public notice and comment when the
agency, for good cause, finds that such
notice and public comment are
impracticable, unnecessary, or contrary
to the public interest. Section 553 also
permits agencies to issue a rule without
delaying its effectiveness if the agency
finds good cause for the immediate
effective date.

The OCC finds good cause to issue
this rule without a delayed effective
date. Like the interim rule, the final rule
will enable the OCC to make
determinations on a case-by-case basis,
consistent with its supervisory
assessment of the risks presented by a
particular institution. These
determinations will relate to whether a
foreign bank should continue to be
required to pledge its CED assets to the
OCC or to obtain the OCC’s approval to
reduce the aggregate value of the CED
assets by withdrawal. These
requirements may not be necessary for
safety and soundness reasons for most
highly rated foreign banks, and they,
therefore, may impose unnecessary cost
and burden. Elimination of needless
resulting cost and burden warrants
making this rule effective immediately
so that qualifying foreign banks that do
not pose safety or soundness issues may
take advantage of its benefits
immediately.

Subject to certain exceptions, 12
U.S.C. 4802(b)(1) provides that new
regulations and amendments to
regulations prescribed by a Federal
banking agency that impose additional
reporting, disclosure, or other new
requirements on an insured depository
institution must take effect on the first
day of a calendar quarter that begins on
or after the date on which the
regulations are published in final form.

Like the interim rule, the final rule
imposes no additional reporting,
disclosure, or other new requirements
on insured depository institutions.
Instead it removes restrictions for
qualifying foreign banks with Federal
branches and agencies. For this reason,
section 4802(b)(1) does not apply to this
rulemaking.

Paperwork Reduction Act

The OCC may not conduct or sponsor,
and a respondent is not required to
respond to, an information collection
unless it displays a currently valid
Office of Management and Budget
(OMB) control number. The information
collection requirements contained in 12
CFR part 28 have been approved under
OMB control number 1557-0102.

The information collection
requirements contained in this rule are
contained in section 28.15(d). Under
this section as amended, capital
equivalency deposits may not be
reduced in value below the minimum
required for that branch or agency
without prior OCC approval, and
Federal branches and agencies are
required to maintain records.

Estimated number of respondents: 35.

Estimated number of responses: 35.

Estimated burden hours per response:
1 hour.

Estimated number of recordkeepers:
35.

Estimated number of recordkeeping
burden hours: 35.

Estimated total burden hours: 35.

List of Subjects in 12 CFR Part 28

Foreign banking, National banks,
Reporting and recordkeeping
requirements.

Authority and Issuance

For the reasons set forth in the
preamble, the OCC amends part 28 of
chapter I of title 12 of the Code of
Federal Regulations as follows:

PART 28—INTERNATIONAL BANKING
ACTIVITIES

1. The authority citation for part 28
continues to read as follows:

Authority: 12 U.S.C. 1 et seq., 24(Seventh),
93a, 161, 602, 1818, 3101 et seq., and 3901
et seq.

2.In §28.15, paragraphs (d)(1) and
(d)(2) are revised to read as follows:

§28.15 Capital equivalency deposits.
* * * * *

(d) * % %

(1) May not be reduced in value below
the minimum required for that branch
or agency without the prior approval of
the OCC, but in no event below the
statutory minimum;



Federal Register/Vol. 67, No. 118/ Wednesday, June 19, 2002/Rules and Regulations

41621

(2) Must be maintained pursuant to an
agreement prescribed by the OCC that
shall be a written agreement entered
into with the OCC for purposes of
section 8 of the Federal Deposit
Insurance Act, 12 U.S.C. 1818; and

* * * * *

Dated: June 12, 2002.
John D. Hawke, Jr.,
Comptroller of the Currency.
[FR Doc. 02—15429 Filed 6-18—02; 8:45 am]|
BILLING CODE 4810-33-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[TD 9001]
RIN 1545-BA56

Disclosure of Return Information to
Officers and Employees of the
Department of Agriculture for Certain
Statistical Purposes and Related
Activities

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulation.

SUMMARY: This contains a final
regulation relating to return information
to be disclosed to the Department of
Agriculture (Department) for use in
conducting the Census of Agriculture.
The regulation provides for the
disclosure of an additional item of
return information to the Department.
The regulation provides guidance to IRS
personnel responsible for disclosing the
return information.
DATES: Effective Date: This final
regulation is effective June 19, 2002.
Applicability Date: For dates of
applicability of this final regulation, see
§301.6103(j)(5)-1(d).
FOR FURTHER INFORMATION CONTACT:
Joseph Conley, 202—-622—4580 (not a
toll-free number).
SUPPLEMENTARY INFORMATION:

Background

Under section 6103(j)(5) of the
Internal Revenue Code (Code), upon
written request from the Secretary of
Agriculture, the Secretary of the
Treasury shall furnish such returns or
return information as prescribed by
Treasury regulation to officers and
employees of the Department whose
official duties require access to such
returns or return information for the
purpose of, but only to the extent
necessary in, structuring, preparing, and
conducting the Census of Agriculture

pursuant to the Census of Agriculture
Act of 1997. Currently, § 301.6103(j)(5)-
1 provides an itemized description of
the return information authorized to be
disclosed for this purpose. By letter
dated May 8, 2001, the Secretary of
Agriculture requested that the Treasury
Regulations be amended to authorize
the disclosure of an additional item of
return information, the taxpayer’s
telephone number contained on Form
1040/Schedule F.

This document adopts a final
regulation that authorizes IRS personnel
to disclose the additional item of return
information that has been requested by
the Secretary of Agriculture.

Explanation of Provisions

This final regulation will permit the
IRS to disclose to the Department, for its
use in structuring, preparing, and
conducting the Census of Agriculture,
an additional item of return
information, the taxpayer’s telephone
number provided on the Form 1040/
Schedule F. According to the
Department, the disclosure of this
additional item of return information
will improve the efficiency of the
Department’s list-building operations by
reducing the potential for duplication in
the Census of Agriculture. After
receiving information from the IRS, the
Department attempts to link such
information to other records held by or
available to the Department, doing so
where possible on the basis of names,
social security numbers or employer
identification numbers, and addresses.
The Department intends to use taxpayer
telephone numbers to match records
that cannot be matched otherwise or to
determine that questionable links
between records, such as those based
merely on name and address
information, constitute or do not
constitute definite matches. By means of
the matching process, the Department
avoids duplicate contacts and furthers
its classification of farms for Census of
Agriculture purposes. The IRS will
provide taxpayer telephone numbers to
the Department under this final
regulation with the understanding that
the Department will only use them for
such purpose, and that it will not use
the information to telephone taxpayers.

Special Analyses

Section 553 of the Administrative
Procedure Act (5 U.S.C. chapter 5)
requires that a notice of proposed
rulemaking be published in the Federal
Register and, after such notice, that the
Federal agency that issued the notice
give interested persons an opportunity
to participate in the rulemaking through
submission of written comments, with

or without opportunity for oral
presentation. These requirements are
subject to certain exceptions, including
when the agency for good cause finds
that notice and public comment are
impracticable, unnecessary, or contrary
to the public interest. Because the final
regulation merely amends a preexisting
regulation (§ 301.6103(j)(5)—(1) to add a
single item of information to a list of
such items, it is determined that the
notice and public-comment procedure
required by 5 U.S.C. 553 is unnecessary
in this case pursuant to the exception in
5 U.S.C. 553(b)(3)(B). For the same
reason, a delayed effective date is not
required pursuant to 5 U.S.C. 553(d)(3).

It has also been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required.
Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply.
Pursuant to section 7805(f) of the Code,
this regulation was submitted to the
Chief Counsel of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of this
temporary regulation is Joseph Conley,
Office of Associate Chief Counsel
(Procedure & Administration),
Disclosure and Privacy Law Division.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 is amended by adding an
entry in numerical order to read in part
as follows:

Authority: 26 U.S.C. 7805 * * *

Section 301.6103(j)(5)-1 also issued
under 26 U.S.C. 6103(j)(5); * * *

Par. 2. Section 301.6103(j)(5)-1 is
amended by:

1. Adding paragraph (b)(2)(xiv).

2. Revising paragraph (d).

The addition and revision read as
follows:
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§301.6103(j)(5)-1 Disclosures of return
information to officers and employees of
the Department of Agriculture for certain
statistical purposes and related activities.

(b) L
(2) * x %
(xiv) Taxpayer telephone number.

(d) Effective dates. This section is
applicable on July 31, 2001, except
paragraph (b)(2)(xiv) which is
applicable on June 19, 2002.

Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.

Approved: June 10, 2002.

Pamela F. Olson,

Acting Assistant Secretary of the Treasury.
[FR Doc. 02—-15351 Filed 6-18-02; 8:45 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 917
[KY—222-FOR]
Kentucky Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Final rule; approval of
amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSM), are approving a proposed
amendment to the Kentucky regulatory
program under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA or the Act). Kentucky proposed
to revise the Kentucky Administrative
Regulations (KAR) pertaining to the
general requirements for mining on
steep slopes. The approved amendment
revises the Kentucky program to be
consistent with the corresponding
Federal regulations.
EFFECTIVE DATE: June 19, 2002.
FOR FURTHER INFORMATION CONTACT:
William J. Kovacic, Field Office
Director. Address: Office of Surface
Mining Reclamation and Enforcement,
2675 Regency Road, Lexington,
Kentucky 40503. Telephone: (859) 260—
8400.

Email: bkovacic@osmre.gov.
SUPPLEMENTARY INFORMATION:
1. Background on the Kentucky Program
II. Submission of the Proposed Amendment
III. OSM’s Findings
IV. Summary and Disposition of Comments
V. OSM'’s Decision
VL. Procedural Determinations

I. Background on the Kentucky
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of the Act * * * ;and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7).

On the basis of these criteria, the
Secretary of the Interior conditionally
approved the Kentucky program on May
18, 1982. You can find background
information on the Kentucky program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval in the May 18,
1982, Federal Register (47 FR 21404).
You can also find later actions
concerning the Kentucky program and
previous amendments at 30 CFR 917.11,
917.12, 917.13, 917.15, 917.16, and
917.17.

II. Submission of the Amendment

By letter dated January 28, 2000,
Kentucky sent us an amendment to its
program (KY-222-FOR, Administrative
Record No. KY-1469) under SMCRA (30
U.S.C. 1201 et seq.). Kentucky sent the
amendment in response to the required
program amendment at 30 CFR
917.16(d)(5). The proposed amendment
establishes special performance
standards and limited variance
procedures for operations conducted on
steep slopes by revising 405 KAR
20.060—Section 3(3)(b) and (c). The
amendment is intended to revise the
Kentucky program to be no less effective
than the Federal regulations.

We announced receipt of the
proposed amendment in the February
18, 2000, Federal Register (65 FR 8327).
In the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the amendment’s adequacy.
We did not hold a public hearing or
meeting because no one requested one.
The public comment period ended on
March 20, 2000. We did not receive any
public comments.

By letter dated May 25, 2000
(Administrative Record No. KY-1476),
Kentucky submitted the promulgated
version of the regulation. No substantive
changes were made from the original
submission. Therefore, we did not
reopen the comment period.

We received comments from two
Federal agencies.

III. OSM’s Findings

Following are the findings we made
concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. As discussed
below, we are approving the
amendment.

Any revisions that we do not
specifically discuss below concern
nonsubstantive wording or editorial
changes.

Kentucky’s amendment is responding
to the required program amendment
codified at 30 CFR 917.16(d)(5). 30 CFR
917.16(d)(5) provides that Kentucky
must amend its program to:

Clarify that the total volume of flow from
the proposed permit area, during every
season of the year, will not vary in a way that
adversely affects the ecology of any surface
water or any existing or planned use of
surface or ground water; and to require the
appropriate State environmental agency to
approve the plan.

Kentucky has amended its program by
establishing special performance
standards and limited variance
procedures for operations conducted on
steep slopes by revising 405 KAR
20.060—Section 3(3)(b) and (c).
Kentucky is requiring that the total
volume of flow from the proposed
permit area, during every season of the
year, not vary in a way that adversely
affects the ecology of any surface water
or any existing or planned use of surface
or ground water. Kentucky is also
requiring that the Natural Resources and
Environmental Protection Cabinet
(Cabinet) consider any agency
comments under subsection (2) of this
section regarding watershed
improvement.

405 KAR 20:060 Section 3(3)(b)

Kentucky is revising this paragraph by
adding the words “water or any existing
or planned use of surface.” As amended,
paragraph (b) at section 3(3) provides
that the total volume of flow from the
proposed permit area, during every
season of the year, will not vary in a
way that adversely affects the ecology of
any surface water or any existing or
planned use of surface or ground water.
We find that as amended, the Kentucky
provision is identical to and, therefore,
no less effective than the counterpart
Federal regulations at 30 CFR
785.16(a)(3)(ii) and can be approved.
This amendment satisfies part of the
required regulatory program amendment
codified in the Federal regulations at 30
CFR 917.16(d)(5).
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405 KAR 20:060 Section 3(3)(c)

Kentucky is adding this new
paragraph to provide that the Cabinet
must have considered any agency
comments under subsection (2) of 405
KAR 20:060 section 3, regarding
watershed improvement. Subsection (2),
which is part of the existing Kentucky
program, offers Federal, State and local
government agencies with an interest in
the proposed land use an opportunity to
review and comment on the proposed
use. While there is no Federal
counterpart to the Kentucky proposal,
the amendment is consistent with the
general permitting requirements at 30
CFR 773.6, which provides certain
Federal, State and local governmental
entities with notice and opportunity to
comment on permit applications. Thus,
the amendment is hereby approved.

Kentucky has also submitted an
accompanying document entitled
“Federal Mandate Analysis
Comparison” (Administrative Record
No. KY-1469). In that document,
Kentucky acknowledges that its
regulation does not include the
requirement, contained in 30 CFR
785.16(a)(3)(iii), that ““‘the appropriate
State environmental agency approves
the [watershed improvement] plan,” but
contends that the “Federal language is
indefinite regarding the identity of the
agency and regarding what ‘plan’ must
be approved * * *” Furthermore,
Kentucky contends that this language is
unnecessary for its program, because the
Cabinet, which approves mining
permits, is also the agency charged with
approving watershed improvement
plans. Therefore, the State argues,
approval of any such plans, where
necessary, will be “accomplished by the
Cabinet” as part of the permit decision-
making process. We believe that
Kentucky’s explanation of its watershed
improvement plan approval procedure
is sufficient to satisfy the remaining
portion of the required regulatory
program amendment codified in the
Federal regulations at 30 CFR
917.16(d)(5). As such, the required
amendment will be removed.

IV. Summary and Disposition of
Comments

Public Comments

We asked for public comments on the
amendment (Administrative Record No.
KY-1475), but did not receive any.

Federal Agency Comments

Under 30 CFR 732.17(h)(11)(i) and
section 503(b) of SMCRA, we requested
comments on the amendment from
various Federal agencies with an actual
or potential interest in the Kentucky

program (Administrative Record No.
KY-1492). The request for comments
was made on February 18, 2000.

Two comments were received. The
Mine Safety and Health Administration
concurred without comment. The Fish
and Wildlife Service commented that
the proposed amendment: (1) Disregards
the Federal mandate to develop and
implement a plan to improve watershed
conditions; (2) is based on an apparent
misinterpretation of the Federal
mandate for the appropriate State
environmental agency to review and
approve the watershed improvement
plan; and (3) disregards the Federal
mandate to require reduced pollution or
reduced flood hazards during peak
discharges.

In response, we disagree with the
commenter’s contention that the
amendment is inconsistent with the
intent of 30 CFR 785.16(a)(3) because it
omits the specific requirement to
develop and implement a
comprehensive watershed plan where
steep slope variances are permitted. To
the contrary, we believe the existing
State program requirements are
consistent with the Federal regulations.
While subdivision 30 CFR
785.16(a)(3)(iii) refers to approval of a
“plan,” the Federal regulations are
otherwise silent as to what should be
contained in the plan. Moreover, the
current Kentucky program at 405 KAR
20:060 Section 3(3) requires the permit
applicant to demonstrate that the
watershed of lands within the proposed
permit and adjacent areas will be
improved by the operations. Because
this demonstration, which is identical to
the one required in the Federal
regulations at 30 CFR 785.16(a)(3), must
be contained in the permit application,
it is tantamount to a “plan” for
watershed improvement. Therefore, in
this respect, the State program remains
consistent with the corresponding
Federal regulations.

The commenter next stated that the
intent of 30 CFR 785.16 is for the State
agency with the responsibility for
general protection of aquatic systems to
approve the watershed improvement
plan. According to the commenter, the
‘“appropriate State environmental
agency’ is required to approve the
watershed improvement plan in order to
maintain checks and balances within
the permit review process. The
commenter stated that the appropriate
agency in Kentucky to approve
watershed improvement plans is the
Kentucky Division of Water (DOW),
since that is the agency with
responsibility for general protection of
aquatic systems. The commenter
believes that because the proposed

amendment fails to specifically
designate the DOW, as opposed to the
Department for Surface Mining
Reclamation and Enforcement (DSMRE),
as the “appropriate State environmental
agency,” the amendment “appears to be
based upon a misrepresentation of the
Federal mandate for the ‘appropriate
State environmental agency’ to approve
the watershed improvement plan. We
disagree with this comment for the
reasons discussed below.

The preamble to the September 1,
1983, Federal Register notice
announcing our approval of 30 CFR
785.16 states, in part, that “[i]t is not
possible on a national basis to specify
precisely which environmental agencies
must approve the planned improvement
of the watershed. Within particular
states, the regulatory authority should
have little difficulty in discerning the
particular agencies with expertise and
/or responsibility for the watershed.” 48
FR 39892, 39896. As noted above in the
finding for 405 KAR 20:060 Section
3(3)(c), Kentucky has explained that the
Cabinet is the agency with statewide
environmental responsibilities. Three
departments are under jurisdiction of
the Cabinet, one of which is the DSMRE.
The DOW is under the Department for
Environmental Protection, a department
also under the jurisdiction of the
Cabinet. The Cabinet considers any
comments from Federal, State, or local
agencies that address the issue of
watershed improvement.

The DSMRE has responsibility for
implementing SMCRA. If a plan for
watershed improvement is part of a
SMCRA permit, DSMRE is responsible
for its review. The proposed program
amendment includes a request for
comments by other agencies to ensure
that the SMCRA plan demonstrates
watershed improvement. In Kentucky,
the DOW is given the opportunity to
review and comment on all SMCRA
permits. This would include watershed
improvement plans. Therefore, we
believe that the revised regulation at 405
KAR 20:060 Section 3(3)(c) is no less
effective than 30 CFR 785.16(a)(3)(iii).

The commenter stated that the
proposed amendment disregards the
Federal regulations to require reduced
pollution or reduced flood hazards
during peak discharges. According to
the commenter, ““[tlhe amended State
regulations would circumvent this
requirement by allowing its substitution
with increased streamflow during low
flow periods.” The language claimed by
the commenter to be inconsistent with
the Federal regulations is contained in
the phrase “* * * or there will be an
increase in streamflow during times of
the year when streams within the
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watershed are normally at low flow or
dry and the increase in streamflow is
determined by the cabinet to be
beneficial to public or private users or
to the ecology of the streams.”

In response, we note that the quoted
language is not newly proposed, as the
commenter has asserted, but rather is
already contained in the approved State
program. Thus, comments on the
language are not germane to this
rulemaking.

Environmental Protection Agency (EPA)
Concurrence and Comments

Under 30 CFR 732.17(h)(11)(i) and
(ii), we are required to get a written
concurrence from EPA for those
provisions of the program amendment
that relate to air or water quality
standards issued under the authority of
the Clean Water Act (33 U.S.C. 1251 et
seq.) or the Clean Air Act (42 U.S.C.
7401 et seq.). This amendment does not
contain provisions that relate to air or
water quality standards. Therefore, we
did not ask EPA to concur on the
amendment.

On March 1, 2000, we requested
comments from EPA on the amendment
(administrative record no. KY-1492).
EPA did not respond to our request.

State Historic Preservation Officer
(SHPO) and the Advisory Council or
Historic Preservation (ACHP)

Under 30 CFR 732.17(h)(4), we are
required to request comments from
SHPO and ACHP on amendments that
may have an effect on historic
properties. This amendment does not
contain provisions that relate to historic
properties. Therefore, we did not ask
SHPO or ACHP to comment on this
amendment.

V. OSM'’s Decision

Based on the above findings, we
approve the amendment Kentucky sent
us on January 28, 2000. In addition, we
are removing the required program
amendment codified at 30 CFR
917.16(d)(5).

To implement this decision, we are
amending the Federal regulations at 30
CFR Part 917, which codify decisions
concerning the Kentucky program. We
find that good cause exists under 5
U.S.C. 553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that the Kentucky
program demonstrate that Kentucky has
the capability of carrying out the
provisions of the Act and meeting its
purpose. Making this regulation
effective immediately will expedite that
process. SMCRA requires consistency of
Kentucky and Federal standards.

VI. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “‘establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations ‘““consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of

Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act
(NEPA) (42 U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by the OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
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that the State submittal, which is the
subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon

counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 917
Intergovernmental relations, Surface
mining, Underground mining.
Dated: May 14, 2002.
Allen D. Klein,
Regional Director, Appalachian Regional
Coordinating Center.
For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal

Regulations is amended as set forth
below:

PART 917—KENTUCKY

1. The authority citation for Part 917
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 917.15 is amended in the
table by adding a new entry in
chronological order by “Date of final
publication” to read as follows:

§917.15 Approval of Kentucky regulatory
program amendments.
* * * * *

Original amendment submission
date

Date of final publication

Citation/description

* *

January 28, 2000 ........ccccceeveeernnnns

June 19, 2002 ........cceeeiiiiiiiii,

* * *

* *

405 KAR 20:060 §3(3)(b) 2000 and (c).

3. Section 917.16 is amended by
removing and reserving paragraph
(d)(5).

[FR Doc. 02—-15483 Filed 6—18-02; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[COTP Los Angeles—Long Beach 02-010]
RIN 2115-AA97

Security Zones; Liquefied Hazardous
Gas Tank Vessels, San Pedro Bay, CA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing moving and fixed security
zones around liquefied hazardous gas
(LHG) tank vessels located on San Pedro
Bay, California, near the ports of Los
Angeles and Long Beach. These actions
are necessary to ensure public safety
and prevent sabotage or terrorist acts
against these vessels. Persons and
vessels are prohibited from entering
these security zones without permission
of the Captain of the Port.

DATES: This rule is effective from 11:59
p-m. PDT on June 15, 2002 to 11:59 p.m.
PST on December 21, 2002.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket COTP Los
Angeles-Long Beach 02-010 and are
available for inspection or copying at
Coast Guard Marine Safety Office Los
Angeles-Long Beach, 1001 South

Seaside Avenue, Building 20, San
Pedro, California, 90731, between 8 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Rob Griffiths,
Chief of Waterways Management
Division, at (310) 732-2020.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Due to the
terrorist attacks on September 11, 2001
and the warnings given by national
security and intelligence officials, there
is an increased risk that further
subversive or terrorist activity may be
launched against the United States. A
heightened level of security has been
established around all liquefied
hazardous gas (LHG) tank vessels near
the ports of Los Angeles and Long
Beach. These security zones are needed
to protect the United States and more
specifically the people, waterways, and
properties near San Pedro Bay. The
original TFR was urgently required to
prevent possible terrorist strikes against
the United States and more specifically
the people, waterways, and properties
in the ports of Los Angeles-Long Beach.
It was anticipated that we would assess
the security environment at the end of
the effective period to determine
whether continuing security precautions
were required and, if so, propose
regulations responsive to existing
conditions. We have determined the

need for continued security regulations
exists.

The Coast Guard will utilize the
effective period of this TFR to engage in
notice and comment rulemaking to
develop permanent regulations tailored
to the present and foreseeable security
environment with the Captain of the
Port (COTP) Los Angeles-Long Beach.
Therefore, the public will still have the
opportunity to comment on this rule.
The measures contemplated by the rule
were intended to facilitate ongoing
response efforts and prevent future
terrorist attack. In this case, doing a
NPRM will be repetitious in nature and
since delay is inherent in the NPRM
process, any delay in the effective date
of this rule, is contrary to the public
interest insofar as it may render
individuals and facilities within and
adjacent to LHG tank vessels vulnerable
to subversive activity, sabotage or
terrorist attack. Immediate action is
required to accomplish these objectives
and necessary to continue safeguarding
these vessels and the surrounding area.
Any delay in the effective date of this
rule is impractical and contrary to the
public interest.

The Coast Guard will be publishing a
NPRM to establish permanent security
zones that are temporarily effective
under this rule. This revision preserves
the status quo within the Port while
permanent rules are developed.

For the reasons stated in the
paragraphs above under 5 U.S.C.
553(d)(3), the Coast Guard also finds
that good cause exists for making this
rule effective less than 30 days after
publication in the Federal Register.
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Background and Purpose

On September 11, 2001, terrorists
launched attacks on commercial and
public structures—the World Trade
Center in New York and the Pentagon in
Arlington, Virginia—killing large
numbers of people and damaging
properties of national significance.
There is an increased risk that further
subversive or terrorist activity may be
launched against the United States
based on warnings given by national
security and intelligence officials. The
Federal Bureau of Investigation (FBI)
has issued warnings on October 11,
2001 and February 11, 2002 concerning
the potential for additional terrorist
attacks within the United States. In
addition, the ongoing hostilities in
Afghanistan have made it prudent for
important facilities and vessels to be on
a higher state of alert because Osama
Bin Ladin and his Al Qaeda
organization, and other similar
organizations, have publicly declared an
ongoing intention to conduct armed
attacks on U.S. interests worldwide.

These heightened security concerns,
together with the catastrophic impact
that a terrorist attack against a LHG tank
vessel would have to the public interest,
makes these security zones prudent on
the navigable waterways of the United
States. To mitigate the risk of terrorist
actions, the Coast Guard has increased
safety and security measures on the
navigable waterways of San Pedro Bay
by establishing larger security zones
around LHG tank vessels. Vessels
operating near LHG tank vessels present
possible platforms from which
individuals may gain unauthorized
access to these vessels or launch
terrorist attacks upon these vessels or
adjacent population centers. As a result,
the Coast Guard is taking additional
measures to prevent vessels or persons
from accessing the navigable waters
close to LHG tank vessels on San Pedro
Bay.

On January 28, 2002, we published a
temporary final rule for LHG tank
vessels entitled ““Security Zones; San
Pedro Bay, California” in the Federal
Register (67 FR 3814) under § 165.T11—
062. It has been in effect since January
14, 2002 and is set to expire 11:59 p.m.
PDT on June 15, 2002. As of today, the
need for security zones around LHG
tank vessels still exist. This new
temporary final rule will begin 11:59
p.m. PDT on June 15, 2002 the exact
time the previous LHG tank vessel
security zone was in effect, and is set to
expire 11:59 p.m. December 21, 2002.
This will allow the Coast Guard time to
publish a notice of proposed rulemaking
(NPRM) in the Federal Register, which

will include a public comment period,
and for a final rule to be put into effect
without there being an interruption in
the protection provided by LHG tank
vessel security zones.

In our previous rulemaking on LHG
tank vessels, we temporarily suspended
33 CFR § 165.1151 and temporarily
added the security zones provided for
thereunder as § 165.T11-062. Title 33
CFR §165.1151 provides for safety
zones for LHG tank vessels while at
anchor in designated anchorages in San
Pedro Bay, while transiting San Pedro
Bay, and while LHG tank vessels are
moored at any berth within the Los
Angeles or Long Beach port area.
However, in light of the current terrorist
threats to national security, these safety
zones are insufficient to protect LHG
tank vessels in San Pedro Bay. We
continue to temporarily suspend
§165.1151 and temporarily add the
security zones provided for hereunder
as §165.T11-066.

Discussion of Rule

This regulation establishes a security
zone in the waters of San Pedro Bay
around all LHG tank vessels that are
anchored, moored, or underway within
the Los Angeles or Long Beach port
area. These security zones will take
effect upon entry of any LHG tank vessel
into the waters within three nautical
miles outside the Federal breakwaters
encompassing San Pedro Bay and will
remain in effect until that vessel departs
the three nautical mile limit. Vessels
covered by a security zone can be
additionally identified by an on scene
escorting law enforcement vessel with a
blue flashing light. The following areas
are security zones:

(1) The waters within a 500 yard
radius around a LHG tank vessel that is
anchored at a designated anchorage
either inside the Federal breakwaters
bounding San Pedro Bay or outside at
designated anchorages within three
nautical miles of the breakwater;

(2) The waters within a 500 yard
radius around a LHG tank vessel that is
moored at any berth within the Los
Angeles or Long Beach port area; and

(3) The waters within 1,000 yards
ahead and 500 yards on all other sides
of a LHG tank vessel that is underway
on the waters either inside the Federal
breakwaters bounding San Pedro Bay or
on the waters within three nautical
miles of the breakwater.

These security zones are needed for
national security reasons to protect LHG
tank vessels, the public, transiting
vessels, adjacent waterfront facilities
and the ports from potential subversive
acts, accidents, or other events of a
similar nature. Entry into these moving

or fixed security zones is prohibited
unless authorized by the Captain of the
Port. Vessels already moored or
anchored when these security zones
take effect will not be required to get
underway to avoid either the moving or
fixed zones unless specifically ordered
to do so by the Captain of the Port or
his designated representative.

As part of the Diplomatic Security
and Antiterrorism Act of 1986 (Pub. L.
99-399), Congress amended the Ports
and Waterways Safety Act (PWSA) to
allow the Coast Guard to take actions,
including the establishment of security
and safety zones, to prevent or respond
to acts of terrorism against individuals,
vessels, or public or commercial
structures. This authority, under section
7 of the PWSA (33 U.S.C. 1226),
supplements the Coast Guard’s
authority to issue security zones under
The Magnuson Act regulations
promulgated by the President under 50
U.S.C. 191, including Subparts 6.01 and
6.04 of Part 6 of Title 33 of the Code of
Federal Regulations.

Vessels or persons violating this
section will be subject to the penalties
set forth in 33 U.S.C. 1232 and 50 U.S.C.
192. Pursuant to 33 U.S.C. 1232, any
violation of the security zone described
herein, is punishable by civil penalties
(not to exceed $27,500 per violation,
where each day of a continuing
violation is a separate violation),
criminal penalties (imprisonment up to
6 years and a maximum fine of
$250,000), and in rem liability against
the offending vessel. Any person who
violates this section, using a dangerous
weapon, or who engages in conduct that
causes bodily injury or fear of imminent
bodily injury to any officer authorized
to enforce this regulation, also faces
imprisonment up to 12 years. Vessels or
persons violating this section are also
subject to the penalties set forth in 50
U.S.C. 192: seizure and forfeiture of the
vessel to the United States, a maximum
criminal fine of $10,000, and
imprisonment up to 10 years.

The Captain of the Port will enforce
these zones and may enlist the aid and
cooperation of any Federal, State,
county, municipal, and private agency
to assist in the enforcement of the
regulation. This regulation is proposed
under the authority of 33 U.S.C. 1226 in
addition to the authority contained in
50 U.S.C. 191 and 33 U.S.C. 1231.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
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Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979)
because these zones will encompass a
small portion of the waterway for a
limited period of time. Delays, if any,
are expected to be less than thirty
minutes in duration. Vessels and
persons may be allowed to enter these
zones on a case-by-case basis with
permission of the Captain of the Port.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

For the same reasons stated in the
Regulatory Evaluation section above, the
Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

We expect this rule will affect the
following entities, some of which may
be small entities: The owners and
operators of private and commercial
vessels intending to transit or anchor in
a small portion of the ports of Los
Angeles or Long Beach near a LHG tank
vessel that are covered by these security
zones. The impact to these entities
would not, however, be significant since
these security zones will encompass a
small portion of the waterway for a
limited period of time. Delays, if any,
are expected to be less than thirty
minutes in duration.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
this rule will affect your small business,
organization, or government jurisdiction
and you have questions concerning its
provision or operations for compliance,
please contact the person listed under
FOR FURTHER INFORMATION CONTACT for
assistance in understanding this rule.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to

the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2—1,
paragraph (34)(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation because
we are establishing security zones. A
“Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165-REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:
Authority: 33 U.S.C. 1231; 50 U.S.C. 191,

33 CFR 1.05-1(g), 6.04—1, 6.04-6, 160.5; 49
CFR 1.46.

§165.1151 [Suspended]

2. Temporarily suspend § 165.1151
from 11:59 p.m. PDT June 15, 2002
through 11:59 p.m. PST December 21,
2002.
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3. Add new temporary § 165.T11-066
to read as follows:

§165.T11-066 Security Zones; Liquefied
Hazardous Gas Tank Vessels, San Pedro
Bay, California.

(a) Definition. “‘Liquefied Hazardous
Gas (LHG)” as used in this section, is a
liquid containing one or more of the
products listed in Table 127.005 of 33
CFR 127.005 that is carried in bulk on
board a tank vessel as liquefied
petroleum gas, liquefied natural gas, or
similar liquefied gas products.

(b) Location. The following areas are
security zones:

(1) All waters of San Pedro Bay, from
surface to bottom, within a 500 yard
radius around a LHG tank vessel, while
the vessel is anchored at a designated
anchorage area either inside the Federal
breakwaters bounding San Pedro Bay, or
is anchored outside the breakwaters at
designated anchorages within three
nautical miles of the breakwaters;

(2) All waters of San Pedro Bay, from
surface to bottom, within 500 yards of
a LHG tank vessel, while the vessel is
moored at any berth within the Los
Angeles or Long Beach, California, port
area, inside the Federal breakwaters
bounding San Pedro Bay; and

(3) All waters of San Pedro Bay, from
surface to bottom, within 1,000 yards
ahead of and within 500 yards of all
other sides of a LHG tank vessel, while
the vessel is underway on the waters
inside the Federal breakwaters, or on
the waters extending three nautical
miles outward from the Federal
breakwaters.

(c) Regulations. (1) Entry into or
remaining in this zone is prohibited
unless authorized by the Coast Guard
Captain of the Port, Los Angeles-Long
Beach, or his or her designated
representative.

(2) Persons desiring to transit the area
of the security zone may contact the
Captain of the Port at telephone number
(800) 221-8724 or on VHF-FM channel
16 (156.8 MHz) to seek permission to
transit the area. If permission is granted,
all persons and vessels shall comply
with the instructions of the Captain of
the Port or his or her designated
representative.

(d) Authority. In addition to 33 U.S.C.
1231 and 50 U.S.C. 191, the authority
for this section includes 33 U.S.C. 1226.

(e) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the security zones by the
Los Angeles Port Police and the Long
Beach Police Department.

(f) Effective period. This section is
effective from 11:59 p.m. PDT on June
15, 2002 through 11:59 p.m. PST on
December 21, 2002.

Dated: June 11, 2002.
J.M. Holmes,

Captain, U.S. Coast Guard, Captain of the
Port, Los Angeles-Long Beach.

[FR Doc. 02-15388 Filed 6—18-02; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2002-0057; FRL-7167-7]

Objections to Tolerances Established
for Certain Pesticide Chemicals

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Availability of final rule
objections; request for comments.

SUMMARY: On February 25, 2002, March
19, 2002, and May 7, 2002, the Natural
Resources Defense Council (NRDC) filed
objections with EPA regarding final
rules establishing tolerances under
section 408 of the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
346a, for the following pesticides on the
crops noted: 2,4-D (soybeans),
halosulfuron methyl (melons,
asparagus), pymetrozine (cotton,
undelinted seed; cotton gin byproducts;
fruiting vegetables; head and stem
Brassica vegetables; cucurbit vegetables;
leafy vegetables; leafy Brassica and
turnip greens; hops, dried; and pecans),
imidacloprid (blueberries), mepiquat
(cottonseed; cotton, gin byproducts;
meat byproducts of cattle, goats, hogs,
horses, and sheep), bifenazate (apple,
wet pomace; cotton, undelineted seed;
cotton, gin byproducts, pome fruit

group; grapes; grapes, raisins; hops,
dried cones; nectarines; peaches; plums;
strawberries; and milk, fat, meat, and
meat byproducts of cattle, goats, horses,
hogs, and sheep), zeta-cypermethrin
(succulent, shelled peas and beans;
dried, shelled peas and beans, except
soybeans; soybean, seed; fruiting
vegetables, except cucurbits; sorghum,
grain, forage, stover; wheat, grain,
forage, hay, straw; aspirated grain
fractions; meat of cattle, goats, hogs,
horses, sheep), diflubenzuron (pears).
NRDC'’s objections concern a number of
issues under section 408 of the FFDCA
including the additional 10X safety
factor for the protection of infants and
children and aggregate exposure to
pesticide chemical residues. This
document seeks comment on the NRDC
objections.

DATES: Comments, identified by docket
ID number OPP-2002-0057, must be
received on or before August 19, 2002.

ADDRESSES: Comments may be
submitted by mail, electronically, or in
person. Please follow the detailed
instructions for each method as
provided in Unit L. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, it is imperative
that you identify docket ID number
OPP-2002-0057 in the subject line on
the first page of your response.

FOR FURTHER INFORMATION CONTACT:
Peter Caulkins, Registration Division
(MC7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (703) 305-6550; fax number:
(703) 305—6920; e-mail address:
caulkins.peter@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Do These Objections Affect Me?

This action is directed to the public
in general. This action may, however, be
of interest to agricultural producers,
food manufacters, or pesticide
manufacturers. Potentially affected
categories and entities may include, but
are not limited to:

Categories

NAICS

Examples of Potentially Affected Entities

Industry

111
112
311
32532

Crop production

Animal production
Food manufacturing
Pesticide manufacturing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities who may

be affected by these objections. Other
types of entities not listed in the table
could also be affected. The North

American Industrial Classification
System (NAICS) codes have been
provided to assist you and others in
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determining whether or not these
objections might apply to certain
entities. If you have questions regarding
the applicability of this action to a
particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this document,
on the Home Page select “Laws and
Regulations,” ‘“Regulations and
Proposed Rules,” and then look up the
entry for this document under the
Federal Register—Environmental
Documents. You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/.

2. In person. The Agency has
established an official record for this
action under docket ID number OPP-
2002-0057. The official record consists
of the documents specifically referenced
in this action, any public comments
received during an applicable comment
period, and other information related to
this action, including any information
claimed as Confidential Business
Information (CBI). This official record
includes the documents that are
physically located in the docket, as well
as the documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments submitted during
an applicable comment period, is
available for inspection in the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The PIRIB telephone number
is (703) 305-5805.

C. How and to Whom Do I Submit
Comments?

You may submit comments through
the mail, in person, or electronically. To
ensure proper receipt by EPA, it is
imperative that you identify docket ID
number OPP-2002-0057 in the subject
line on the first page of your response.

1. By mail. Submit your comments to:
Public Information and Records
Integrity Branch (PIRIB), Information
Resources and Services Division
(7502C), Office of Pesticide Programs

(OPP), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

2. In person or by courier. Deliver
your comments to: Public Information
and Records Integrity Branch (PIRIB),
Information Resources and Services
Division (7502C), Office of Pesticide
Programs (OPP), Environmental
Protection Agency, Rm. 119, Crystal
Mall #2, 1921 Jefferson Davis Hwy.,
Arlington, VA. The PIRIB is open from
8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
PIRIB telephone number is (703) 305—
5805.

3. Electronically. You may submit
your comments electronically by e-mail
to: opp-docket@epa.gov, or you can
submit a computer disk as described
above. Do not submit any information
electronically that you consider to be
CBI. Avoid the use of special characters
and any form of encryption. Electronic
submissions will be accepted in
WordPerfect 6.1/8.0 or ASCII file
format. All comments in electronic form
must be identified by docket ID number
OPP-2002-0057. Electronic comments
may also be filed online at many Federal
Depository Libraries.

D. How Should I Handle CBI that I Want
to Submit to the Agency?

Do not submit any information
electronically that you consider to be
CBI. You may claim information that
you submit to EPA in response to this
document as CBI by marking any part or
all of that information as CBI.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
version of the official record.
Information not marked confidential
will be included in the public version
of the official record without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person listed under
FOR FURTHER INFORMATION CONTACT.

E. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternative ways to improve
the notice or collection activity.

7. Make sure to submit your
comments by the deadline in this final
rule.

8. To ensure proper receipt by EPA,
be sure to identify the docket ID number
assigned to this action in the subject
line on the first page of your response.
You may also provide the name, date,
and Federal Register citation.

II. Background

A. What Action is the Agency Taking?

EPA is publishing for comment
objections received from NRDC
concerning final rules establishing
tolerances under FFDCA, 21 U.S.C.
3464, for five pesticide chemicals:
Imidacloprid (blueberries), 67 FR 2580
(January 18, 2002) (FRL—-6817-6);
mepiquat (cottonseed; cotton, gin
byproducts; meat byproducts of cattle,
goats, hogs, horses, and sheep), 67 FR
3113 (January 23, 2002) (FRL-6818-7);
bifenazate (apple, wet pomace; cotton,
undelinted seed; cotton, gin byproducts,
pome fruit group; grapes; grapes, raisins;
hops, dried cones; nectarines; peaches;
plums; strawberries; and milk, fat, meat,
and meat byproducts of cattle, goats,
horses, hogs, and sheep), 67 FR 4913
(February 1, 2002) (FRL—6818-3); zeta-
cypermethrin (succulent, shelled peas
and beans; dried, shelled peas and
beans, except soybeans; soybean, seed;
fruiting vegtables, except cucurbits;
sorghum, grain, forage, stover; wheat,
grain, forage, hay, straw; aspirated grain
fractions; meat of cattle, goats, hogs,
horses, sheep), 67 FR 6422 (February 12,
2002) (FRL-6818-8); diflubenzuron
(pears), 67 FR 7085 (February 15, 2002)
(FRL-6821-7). These objections were
filed with the Agency on March 19,
2002. On February 25, 2002, NRDC had
filed similar objections with EPA
concerning final rules establishing
tolerances for two pesticide chemicals:
Halosulfuron methyl (melons,
asparagus), 66 FR 66333 (December 26,
2001) (FRL-6816-8); 66 FR 66778
(December 27, 2001) (FRL-6816—1); and
pymetrozine (cotton, undelinted seed;
cotton gin byproducts; fruiting
vegetables; head and stem Brassica
vegetables; cucurbit vegetables; leafy
vegetables; leafy Brassica and turnip
greens; hops, dried; and pecans), 66 FR
66786 (December 27, 2001) (FRL-6804—
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1). On May 7, 2002, NRDC filed
objections with EPA concerning final
rules establishing tolerances for the
pesticide 2,4-D (soybeans), 67 FR 10622
(March 8, 2002) (FRL—6827—-1). EPA is
also requesting comment on these
objections. The text of all sets of
objections will be available on EPA’s
website at http://www.epa.gov/
pesticides/tolerance/.

B. What Issues Are Raised by the
Objections?

NRDC'’s objections raise a host of
issues under FFDCA section 408,
including:

1. Whether EPA correctly applied the
provision addressing an additional 10X
safety factor for the protection of
children;

2. Whether farm children are a major
identifiable population subgroup;

3. Whether EPA should consider
occupational exposure in evaluating the
safety of tolerances;

4. Whether EPA has included all
residential exposures in calculating
aggregate exposure to pesticide
chemical residues;

5. Whether safety findings under
section 408 can be made on the basis of
a lowest-observed-adverse-effect-level
(LOAEL) rather than a no-observed-
adverse-affect-level (NOAEL);

6. Whether safety findings under
section 408 can be made when risk is
assessed using exposure estimates based
on population percentiles lower than
99.9%; and

7. Whether EPA has adequately
considered exposure levels in foods
purchased at farm stands. The
objections also raise various pesticide-
specific issues as to some of the
tolerances.

C. Why is EPA Seeking Public Comment
on These Objections?

Because several of the issues raised by
NRDC concern matters of great interest
not just to NRDC but to growers, food
distributors and processors, and
pesticide manufacturers as well as
members of the public, EPA believes it
decision-making will be enhanced by
obtaining the views of all affected
parties. For that reason, EPA has
established a 60—day comment period.

D. Why is EPA Only Publishing One Set
of NRDC’s Objections?

Although NRDC has filed three
separate sets of objections, EPA is only
publishing the second set of those
objections in the Federal Register. EPA,
however, is seeking comment on all
three sets of objections. The first and
third sets of objections are not being
published in the Federal Register

simply because much of them duplicate
arguments made more fully in the
second set of objections. All three sets
of objections are available on EPA’s
website at http://www.epa.gov/
pesticides/tolerance/. Additional
tolerance objections received will also
be posted.

E. What Process Will EPA Follow in
Ruling on the Objections?

Under section 408(g)(2)(A) of the
FFDCA, any person may file objections
with EPA within 60 days of issuance of
a final tolerance regulation. 21 U.S.C.
346a(g)(2). Such person may also
request a public evidentiary hearing on
the objections; however, NRDC has not
requested such a hearing. Under EPA
regulations, EPA must publish an order
setting forth its determination on each
of NRDC'’s objections. 40 CFR 178.37(a).
Such order must contain EPA’s reasons
for its determination. 40 CFR 178.37(b).
If based on the objections EPA
determines that the tolerance regulation
should be modified or revoked, EPA
will publish by order any revisions to
the regulation. 21 U.S.C. 346a(g)(2)(C);
40 CFR 178.35.

III. Objections to the Establishment of
Tolerances for Pesticide Chemical
Residues

The text of this objection is published
with minor editorial changes.

OPP-301204 (Imidacloprid)
OPP-301209 (Mepiquat)
OPP-301206 (Bifenazate)
OPP-301207 (Zeta-cypermethrin)

OPP-301213 (Diflubenzuron)

Pursuant to 21 U.S.C. 346a(g) and 40 CFR
part 180, NRDC makes the following
objections:

1. NRDC objects to the regulation issued
under 21 U.S.C. 346a(1)(6), establishing a
time-limited tolerance for pesticide chemical
residues of imidacloprid until December 31,
2003. Federal Register (67 FR 2580, January
18, 2002) (FRL-6817—6).

2. NRDC objects to the regulation issued
under 21 U.S.C. 346a(d)(4), establishing a
tolerance for pesticide chemical residues of
mepiquat. Federal Register (67 FR 3113,
January 23, 2002) (FRL-6818-7).

3. NRDC objects to the regulation issued
under 21 U.S.C. 346a(d)(4), establishing a
tolerance for pesticide chemical residues of
bifenazate. Federal Register (67 FR 4913,
February 1, 2002) (FRL-6818-3).

4. NRDC objects to the regulation issued
under 21 U.S.C. 346a(d)(4), establishing a
tolerance for pesticide chemical residues of
zeta-cypermethrin. Federal Register (67 FR
6422, February 12, 2002) (FRL-6818-8).

5. NRDC objects to the regulation issued
under 21 U.S.C. 346a(d)(4), establishing a
tolerance for pesticide chemical residues of
diflubenzuron. Federal Register (67 FR 7085,
February 15, 2002) (FRL-6821-7).

As discussed below in section III, of these
objections, NRDC requests a waiver of the
tolerance objection fees pursuant to 40 CFR
180.33(m).

I Introduction

Under FFDCA, as amended by the Food
Quality Protection Act (FQPA), EPA may
only establish a tolerance for pesticide
chemical residues in or on a food if EPA
determines that the tolerance “is safe.” 21
U.S.C. 346a(b)(2)(A)@). A tolerance will meet
this requirement only if “there is a
reasonable certainty that no harm will result
from aggregate exposure to the pesticide
chemical residue, including all anticipated
dietary exposures and all other exposures for
which there is reliable information.” Id.
Section 346a(b)(2)(A)(ii). The health-
protective standard of the FQPA requires
EPA to give special consideration to the
health of infants and children, and EPA must
“ensure that there is a reasonable certainty
that no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue.”” Id. Section
346a(b)(2)(C)(i1){).

EPA has violated the requirements of the
FQPA in establishing new tolerances for
imidacloprid, mepiquat, bifenazate, zeta-
cypermethrin, and diflubenzuron—published
at 67 FR 2580 (Jan. 18, 2002) (imidacloprid),
67 FR 3113 (Jan. 23, 2002) (mepiquat), 67 FR
4913 (Feb. 1, 2002) (bifenazate), 67 FR 6422
(Feb. 12, 2002) (zeta-cypermethrin), and 67
FR 7085 (Feb. 15, 2002) (diflubenzuron).
With respect to all five pesticides, EPA failed
to apply the children’s 10X safety factor,
acknowledge and consider farm children as
a major identifiable subgroup, take into
consideration reliable data concerning
occupational exposure, or fully assess
aggregate exposures. For imidacloprid,
mepiquat, and zeta-cypermethrin, EPA failed
to regulate on the basis of a no-observed-
effect-level (NOEL). With respect to
imidacloprid and mepiquat, EPA
additionally failed to protect all infants and
children and not just those within a certain
percentile, and as a result left potentially
more than a million children unprotected.
With respect to diflubenzuron, EPA failed to
guarantee that legal food will be safe food
based on exposure to pesticide chemical
residues at the tolerance level. Finally, for
imidacloprid, EPA also violated the FQPA by
improperly relying on percent of crop treated
in assessing dietary exposure.

II. Grounds for the Objections

A. In Establishing These Tolerances, EPA
Improperly Failed to Apply the Children’s
10X Safety Factor

In establishing tolerances for imidacloprid,
mepiquat, bifenazate, zeta-cypermethrin, and
diflubenzuron, EPA failed to include an
additional 10X safety factor for infants and
children as required by the FQPA. Under the
FQPA’s precautionary approach to protecting
children, EPA must maintain an additional
10—fold margin of safety in its risk
assessments for individual pesticides to “take
into account potential pre-natal and post-
natal developmental toxicity and
completeness of the data with respect to
exposure and toxicity to infants and
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children.” 21 U.S.C. 346a(b)(2)(C). EPA can
use a different margin of safety “only if, on
the basis of reliable data, such margin will be
safe for infants and children.” Id. Yet there
are significant toxicity and exposure data
gaps for each of these new tolerances
established by EPA. In addition, EPA has
acknowledged that it lacks necessary and
required data to assess toxicity to the
developing brain and nervous system for
imidacloprid, mepiquat, and zeta-
cypermethrin in particular, and therefore
lacks the “reliable data” necessary under the
FQPA to authorize a different margin of
safety.

The regulations establishing new
tolerances for imidacloprid, mepiquat,
bifenazate, zeta-cypermethrin, and
diflubenzuron reveal toxicity and exposure
data gaps for each pesticide:

1. Imidacloprid. EPA is establishing time-
limited tolerances for imidacloprid residues
on blueberries in two States—New Jersey and
Michigan. (67 FR 2581, January 18, 2002)
(FRL-6817-6). But in measuring dietary
exposure to imidacloprid as a result of these
tolerances, EPA relied on estimated national
consumption data and not regional or State-
specific data. Federal Register 64 FR 39045
(July 21, 1999) (FRL-6485-4). EPA
acknowledged that it “does not have
available information on the regional
consumption of food to which imidacloprid
may be applied in a particular area.” Id. This
data gap is of particular importance because
of the nature of the food at issue—fresh
blueberries are likely to be most heavily
consumed locally, near where they are
picked. In other words, consumers in New
Jersey and Michigan are most likely to eat
blueberries grown in New Jersey and
Michigan (and therefore treated with
imidacloprid). Many ‘“U-Pick” farms are
located in New Jersey and Michigan, leading
to likely elevated exposures due to
immediate consumption and due to the
presence of consumers in the fields. Use of
national data to assess the dietary exposure
of consumers in particular regions is
especially inappropriate where the tolerance
is approved only for specific regions. By
using national data, EPA will underestimate
the dietary exposure of consumers in New
Jersey and Michigan, who are the most
exposed to imidacloprid residues on
blueberries.

This is the case because consumers in New
Jersey and Michigan are likely to eat more
blueberries than the national average because
of their ready availability, cost, proximity to
market, and freshness, and they are more
likely to eat locally grown blueberries
containing imidacloprid residues than the
average U.S. consumer. A child eating
blueberries in one of these two high-
imidacloprid-use States will certainly stand a
greater chance of consuming a greater
amount of imidacloprid—when local
blueberries are ripe and plentiful—than
national consumption data (which is not
seasonal, but is averaged throughout the year)
would suggest. Additional outstanding data
requirements include prospective
groundwater monitoring studies, a residential
short-term risk assessment, and a
developmental neurotoxicity study that is 2

1/2 years overdue (discussed further below).
(64 FR 39045, 39046).

2. Mepiquat. There are several outstanding
data requirements for mepiquat, including
side-by-side residue field trials and a
developmental neurotoxicity study that is
over 2 years overdue. (67 FR 3116, January
23, 2002) (FRL-6818-7); (65 FR 1790, 1794,
Jan. 12, 2000).

3. Bifenazate. Data gaps for bifenazate
include a developmental toxicity assessment,
short-, medium-, and long-term inhalation
exposure studies, and an assessment of
drinking water exposure to bifenazate
degradates. (67 FR 4915, 4917, 4918, Feb. 1,
2002).

4. Zeta-cypermethrin. The toxicity and
exposure assessments of zeta-cypermethrin
are incomplete because EPA explicitly failed
to address drinking water exposure to zeta-
cypermethrin degradates, and a required
developmental neurotoxicity study has not
been completed. 67 FR 6425, 6426 (Feb. 12,
2002).

5. Diflubenzuron. Data gaps include
missing residue chemistry and toxicology
data for two diflubenzuron metabolites,
deemed necessary by EPA to justify an
unconditional registration. 67 FR 7090 (Feb.
15, 2002).

In addition to the above data gaps, for all
five pesticides EPA has failed to collect
pesticide-specific data on water-based
exposure, rendering it impossible to find that
“reliable data” exist to reduce the tenfold
safety factor. 64 FR 39045 (July 21, 2002)
(imidacloprid); 67 FR 3115 (Jan. 23, 2002)
(mepiquat); 67 FR 4918 (Feb. 1, 2002)
(bifenazate); 67 FR 6425 (Feb. 12, 2002) (zeta-
cypermethrin); 67 FR 7088 (Feb. 15, 2002)
(diflubenzuron). The use of predictive
models to estimate drinking water exposure
to these pesticides serves as a stop-gap
measure, but cannot take the place of actual
“reliable data” that justify removing the
statutory tenfold safety factor. Because EPA
has used modeling scenarios to approximate
drinking water exposure to these pesticides,
it has not relied on any data at all—only
predictions that are, in NRDC’s view, not
conservative. Relying only on modeling
results, in the absence of any reliable and
confirmatory monitoring data, results in an
additional data gap that prevents EPA from
overturning the presumptive 10X safety
factor. In addition, for all five pesticides EPA
failed adequately to consider important
exposure routes for millions of infants and
children, including exposure to children
living on farms and who accompany their
parents into farm fields (see discussion of
farm children below), and exposure from
spray drift. All of these deficiencies in
toxicity and exposure data preclude EPA’s
removal of the presumptive 10X safety factor.
21 U.S.C. 346a(b)(2)(C). Furthermore, the
absence of required developmental
neurotoxicity (DNT) tests for imidacloprid,
mepiquat, and zeta-cypermethrin is a crucial
data gap that by itself should prohibit EPA
from overturning the default 10X safety
factor. In its 1993 report, Pesticides in the
Diets of Infants and Children, the National
Academy of Sciences/National Research
Council cited strong evidence that pesticide
exposures may disrupt the normal

development of a child’s brain and nervous
system. More conclusive evidence has since
been published supporting this finding1.
Studies by EPA staff scientist Dr. Makris
show that DNT testing is more sensitive than
other studies in measuring the effects of
exposure on proper development of the brain
and nervous system, and therefore DNT
testing is more appropriate for protecting
children’s health. DNT testing is essential for
pesticides, not only as a measure of toxicity
to the developing brain and nervous system,
but also as an often more sensitive measure
of developmental and reproductive effects
generally8. EPA’s 10X Task Force has
recommended that developmental
neurotoxicity testing be included as part of
the minimum core toxicology data set for all
chemical food-use pesticides for which a
tolerance would be set. See 10X Task Force,
EPA, Toxicology Data Requirements for
Assessing Risks of Pesticide Exposure to
Children’s Health (draft), Nov. 30, 1998, at
11. Although DNT testing has not yet been
incorporated in the minimum core toxicology
data set for all pesticides, EPA has required
DNT studies on a case-by-case basis for
particular pesticides, including imidacloprid,
mepiquat, and zeta-cypermethrin. 64 FR
39046 (imidacloprid); 67 FR 3116 (Jan. 23,
2002) (mepiquat); 67 FR 6426 (Feb. 12, 2002)
(zeta-cypermethrin). In spite of this, in
establishing new tolerances, the Agency
failed to retain the presumptive FQPA 10X
safety factor for any of these pesticides. EPA
has expressly acknowledged that DNT testing
is necessary and required to assess the risks
of imidacloprid, mepiquat, and zeta-
cypermethrin, and these studies are still
missing. 64 FR 39046; 67 FR 3116 (Jan. 23,
2002); 67 FR 6426 (Feb. 12, 2002). These
critical data gaps make it impossible to assess
the neurotoxic effects of these pesticides to
fetuses, infants, and children. The FQPA
neither requires nor justifies regulatory delay
in order to collect this additional data. The
potential future submission of DNT studies
for these pesticides does not justify removing
10X in anticipation of those studies; EPA
must use the 10—fold safety factor to protect
children’s health while the data is missing.
21 U.S.C. 346a(b)(2)(C). Even though these
conditions have been unfulfilled, and DNT
results are required and overdue, EPA has
established new tolerances for imidacloprid,
mepiquat, and zeta-cypermethrin. In doing
so, EPA failed to apply the required 10X
safety factor for children that is intended to
compensate for just such data gaps. Id.
(Interestingly, EPA justified removing 10X for
diflubenzuron because a DNT test was not
required for that pesticide, 67 FR 7089, yet
EPA did not deem the requirement of DNT
tests for the other pesticides sufficient
justification to maintain 10X.)

EPA’s recently released 10X policy paper
attempts to justify the Agency’s decision to
ignore 10X even in the absence of required
DNT studies. See OPP, EPA, Determination
of the Appropriate FQPA Safety Factor(s) in
Tolerance Assessment, Feb. 28, 2002, at 23—
25. EPA states: [Slimply because OPP has
required a DNT for a particular pesticide
does not necessarily mean that a database
uncertainty factor is needed. However, if the
available information indicates that a DNT
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study is likely to identify a new hazard or
effects at lower dose levels of the pesticide
that could significantly change the outcome
of its overall risk assessment, the database
uncertainty factor should be considered. Id.
at 24. This position is untenable. The FQPA
requires that an additional 10X safety factor
must be applied; this burden can be
overcome ‘“‘only if, on the basis of reliable
data, such margin will be safe for infants and
children.” 21 U.S.C. 346a(b)(2)(C). EPA’s
approach to required DNT studies completely
reverses this presumption and declares that,
even in the absence of required data on
neurotoxicity for developing fetuses, infants,
and children, the default 10X safety factor
can be removed if the missing data is not
“expected” to “‘significantly change the
outcome” of the overall risk assessment.
Under this approach, the removal of the
safety factor is based not upon the statutorily
demanded ‘“‘reliable data,” but upon the risk
assessor’s expectation-his or her intuition or
professional judgment. The FQPA cannot
accommodate this counterintuitive and
underprotective approach. EPA has required
DNT tests for imidacloprid, mepiquat, and
zeta-cypermethrin, and these studies have
not been conducted. EPA therefore cannot
argue that “reliable data” justifies removing
the statutory presumptive 10X FQPA safety
factor.

Had EPA not removed 10X, many of these
pesticide tolerances would have been
acknowledged to be unsafe. Even ignoring all
of the other flaws in EPA’s tolerance
regulations for these pesticides (addressed
below), this single decision to overturn 10X
resulted in unsafe tolerances improperly
being declared “‘safe.”

For imidacloprid, EPA calculated that the
margin of exposure (MOE) for chronic dietary
and residential exposure for children aged
one to six was 302. 64 FR 39047. Relying on
an FQPA safety factor of 3X instead of 10X,
EPA established a ““safe” MOE of 300, and
therefore the actual MOE was just barely
outside the Agency’s level of concern for
chronic exposure. Id. But if EPA had applied
10X, as it was obligated to do under the
FQPA, the safe MOE would have been 1000
and the tolerance as proposed would have
been found unsafe. (As it is, the actual MOE
of 302 for children aged one to six is
shockingly close to the EPA-declared “‘safe”
MOE of 300.).

For zeta-cypermethrin, EPA calculated the
following actual MOEs: MOE for combined
aggregate exposure for children is 830; MOE
for short-term aggregate exposure for children
is 600; MOE for short-term aggregate
exposure for infants is 1000; MOE for
intermediate-term aggregate exposure for
adult males is 640; MOE for intermediate-
term aggregate exposure for adult females is
740; MOE for intermediate-term aggregate
exposure for children is 300; and the MOE
for intermediate-term aggregate exposure for
infants is 530. 67 FR 6428 (Feb. 12, 2002). At
the same time, EPA relied on an FQPA safety
factor of only 1X (in other words, no FQPA
safety factor at all), to establish a “safe’” MOE
of 100, and thus declared that all of these
actual MOEs were safe. Id. Yet if EPA has
properly applied the presumptive 10X FQPA
safety factor, the safe MOE would have been

set at 1000 instead of 100, all of the above
actual MOEs would have been acknowledged
as unsafe, and the new tolerances for zeta-
cypermethrin could not have been
established.

In light of the incomplete data and
potential pre-natal and post-natal
developmental toxicity for imidacloprid,
mepiquat, bifenazate, zeta-cypermethrin, and
diflubenzuron, EPA’s failure to apply the 10X
children’s safety factor violates the FQPA
and EPA’s own stated policy on proper
application of the 10X safety factor. See OPP,
EPA, Determination of the Appropriate FQPA
Safety Factor(s) in Tolerance Assessment,
Feb. 28, 2002, at 11 (“‘Risk assessors . . .
should presume that the default 10X safety
factor applies and should only recommend a
different factor, based on an individualized
assessment, when reliable data show that
such a different factor is safe for infants and
children.”). The absence of required DNT
studies for imidacloprid, mepiquat, and zeta-
cypermethrin make EPA’s failure to apply
10X for these pesticides especially egregious.
EPA lacks reliable data to overturn the
presumption of a 10X FQPA safety factor for
any of the five pesticides addressed in these
objections: Imidacloprid, mepiquat,
bifenazate, zeta-cypermethrin, and
diflubenzuron. Where there are no data or
where there are gaps in data—either for
particular toxic effects, for specific patterns
of food consumption, or for particular routes
of exposure—there cannot be the “reliable
data” required by the FQPA to remove 10X.

B. Farm Children Are Especially Vulnerable
To Pesticide Exposure, And Are Not
Adequately Considered In These Tolerances

Farm children should be deemed to
comprise an especially vulnerable
population, and their exposure to
imidacloprid, mepiquat, bifenazate, zeta-
cypermethrin, and diflubenzuron must be
considered in establishing tolerances where
data is available. The FQPA requires that
EPA consider exposure not just to consumers
as a whole, but also to major identifiable
subgroups of consumers. 21 U.S.C.
346a(b)(2)(D). In establishing tolerances, EPA
must consider, among other relevant factors,
available information concerning the dietary
consumption patterns of consumers (and
major identifiable subgroups of consumers);
... available information concerning the
aggregate exposure levels of consumers (and
major identifiable subgroups of consumers);
and available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers. 21
U.S.C. 346a(b)(2)(D)@iv); (vi); (vii). Farm
children are a major identifiable subgroup
under these statutory provisions, and their
unique dietary consumption patterns,
aggregate exposure levels, and sensitivities to
exposure should have been assessed by EPA
in establishing new tolerances for
imidacloprid, mepiquat, bifenazate, zeta-
cypermethrin, and diflubenzuron.

More than 320,000 children under the age
of six live on farms in the United States. In
addition, many hundreds of thousands of
children play or attend schools on or near
agricultural land, and others have family
members who work on farms or handle
pesticides as part of their jobs. The nation’s

2.5 million farm workers have approximately
one million children living in the United
States. See NRDC et al., Petition for a
Directive that the Agency Designate Farm
Children As a Major Identifiable Subgroup
and Population at Special Risk to be
Protected under the Food Quality Protection
Act, Oct. 22, 1998, at 1 (hereafter NRDC,
Farm Kids Petition).

Children living in agricultural
communities are heavily exposed to
pesticides, whether or not they work in the
fields 9-11. Farm children come in contact
with pesticides through residues from their
parents’ clothing, dust tracked into their
homes, contaminated soil in areas where they
play, food eaten directly from the fields, drift
from aerial spraying, contaminated well
water, and breastmilk. Furthermore, farm
children often accompany their parents to
work in the fields, raising their pesticide
exposures even higher. See NRDC, Farm Kids
Petition, at 2-3. Citing data from the
Department of Labor, the U.S. General
Accounting Office has reported that seven
percent of farmworkers with children 5 years
old or younger took their children with them
when they worked in the fields. See U.S.
General Accounting Office, Pesticides:
Improvements Needed to Ensure the Safety of
Farmworkers and Their Children, (RCED-00—
40), March 14, 2000, at 6 (hereafter “GAO,
Safety of Farmworkers and Their Children”).
Children age nine or older may and do work
on large farms. Farm children are likely to
have the highest exposure to pesticides of
any group of people in the country. Many of
the children with the greatest pesticide
exposures are from migrant farmworker
families, who are poor and usually people of
color or recent immigrants. See NRDG, Farm
Kids Petition, at 2—-3.

Children have unique exposure patterns
and sensitivities to pesticides. Per pound of
body weight, children eat, drink, and breathe
more than adults. Children also engage in
more frequent hand-to-mouth contact, and
therefore have higher rates of oral exposure
from objects, dust, or soil. See NRDC, Farm
Kids Petition, at 3; GAO, Safety of
Farmworkers and Their Children, at 17. The
GAO found that crawling, sitting, and lying
on contaminated surfaces may also increase
exposure rates of farm children to pesticides.
See GAO, Safety of Farmworkers and Their
Children, at 17. Furthermore, as the GAO
concluded, “[blecause young children’s
internal organs and bodily processes are still
developing and maturing, their enzymatic,
metabolic, and immune systems may provide
less natural protection than those of an
adult.” Id.

EPA’s regulations establishing tolerances
for imidacloprid, mepiquat, bifenazate, zeta-
cypermethrin, and diflubenzuron fail to
consider information concerning the
sensitivities and exposures of farm children
as a major identifiable subgroup. 64 FR 39041
(imidacloprid); 67 FR 3113 (Jan. 23, 2002)
(mepiquat); 67 FR 4913 (Feb. 1, 2002)
(bifenazate); 67 FR 6422 (Feb. 12, 2002) (zeta-
cypermethrin); 67 FR 7085 (Feb. 15, 2002)
(diflubenzuron). Under 21 U.S.C.
346a(b)(2)(D), EPA must consider data
regarding farm children’s dietary
consumption patterns, aggregate exposure
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levels, and sensitivities to exposure. If
reliable data are lacking, EPA must require
the pesticide chemical registrants to secure
the necessary data and should not issue new
tolerances until such data are available.

C. EPA Failed To Consider Worker Risk In
Establishing These Tolerances

The FQPA requires consideration of
worker risk in establishing final tolerances. A
tolerance is not considered safe under the
statute unless there is a reasonable certainty
that no harm will result “from aggregate
exposure to the pesticide chemical residue,
including all anticipated dietary exposures
and all other exposures for which there is
reliable information.” 21 U.S.C.
346a(b)(2)(A)(ii) (emphasis added). Worker
exposure is clearly included in this catch-all
category of “all other exposures” to be
considered in setting a tolerance. In
establishing tolerances for imidacloprid,
mepiquat, bifenazate, zeta-cypermethrin, and
diflubenzuron, EPA cites no provision of the
statute or any other authority to support its
repeated incantation that aggregate exposure
does not include occupational exposure. 64
FR 39042 (imidacloprid); 67 FR 3114 (Jan. 23,
2002) (mepiquat); 67 FR 4914 (Feb. 1, 2002)
(bifenazate); 67 FR 6423 (Feb. 12, 2002) (zeta-
cypermethrin); 67 FR 7086 (Feb. 15, 2002)
(diflubenzuron). The statute’s provision
stating that EPA “shall consider, among other
relevant factors... available information
concerning the aggregate exposure from other
non-occupational sources” does not justify
ignoring farmworkers’ exposure in setting
tolerances. 21 U.S.C. 408(b)(2)(D) (emphasis
added). This provision explicitly requires
EPA to consider ‘“relevant factors” other than
those enumerated, and is plainly illustrative
rather than exhaustive. Moreover, much of
farmworkers’ elevated exposure comes not
only from their occupational activities, but
also because of the high exposures in the
homes in which they live, the air they
breathe, the water they drink. Clearly
farmworkers are a high risk population
deserving of careful consideration and
protection 12—23. EPA’s failure to consider
worker risks in establishing these tolerances
violates the FQPA’s mandate that aggregate
exposure assessments include allexposures
for which there is reliable information. 21
U.S.C. 346a(b)(2)(A)(ii).

D. The Aggregate Risk Assessment Is
Inadequate

The FQPA, 21 U.S.C. 346a(b)(2)(A)(ii)
requires that, to establish a pesticide
tolerance, there must be a reasonable
certainty that no harm will result from
aggregate exposure to pesticide chemical
residue, including all anticipated dietary
exposures and other exposures for which
there are reliable information. Aggregate
exposure is the total exposure to a single
chemical or its residues that may occur from
dietary (i.e., food and drinking water),
residential, and all known or plausible
exposure routes (including oral, dermal and
inhalation). See id. Therefore, in addition to
food and water exposures, the aggregate
assessment must take into account exposures
due to air drift and migration of
contaminated soil, residential exposures from
registered uses, and residential “‘take-home”

exposures to families of those directly
exposed to the pesticides through its
agricultural uses. Furthermore, the aggregate
assessment must consider exposures from
uses that do not conform with the label, if
there is an indication that such uses occur.

EPA failed to conduct an adequate
aggregate assessment in establishing
tolerances for imidacloprid, mepiquat,
bifenazate, zeta-cypermethrin, and
diflubenzuron. First, all of the exposure data
gaps outlined in Unit V.A. constitute missing
information that properly should have been
incorporated into EPA’s aggregate exposure
assessment. Also, none of the regulations
establishing tolerances for these five
pesticides consider exposure through air
drift, migration of contaminated soil, or
residential take-home exposures. The
bifenazate aggregate assessment suffers from
an additional defect: EPA relied on
unsupported and apparently arbitrary
processing factors to reduce estimates of
dietary exposure to bifenazate on apples and
grapes. 67 FR 4917 (Feb. 1, 2002).

For all five pesticides, EPA incorrectly
concluded that the new tolerances would not
result in any increased residential exposure
because the tolerances themselves were not
for residential uses. 64 FR 39044
(imidacloprid); 67 FR 3116 (Jan. 23, 2002)
(mepiquat); 67 FR 4918 (Feb. 1, 2002)
(bifenazate); 67 FR 6425 (Feb. 12, 2002) (zeta-
cypermethrin); 67 FR 7087 (Feb. 15, 2002)
(diflubenzuron). This ignores reliable data
concerning take-home exposure resulting
from agricultural uses 9, 24. NRDC’s 1998
report, Trouble on the Farm, documents the
scientific evidence supporting the potential
for take-home exposures from pesticides,
even when not registered for residential use.
See NRDC, Trouble on the Farm: Growing up
with Pesticides in Agricultural Communities,
1998. As many as a dozen different pesticide
residues have been found in household dust
in some homes, including agricultural
insecticides and herbicides not registered for
use in the home. See NRDC, Farm Kids
Petition at 3.

In addition, EPA deliberately ignores
known residential uses in establishing new
tolerances for these pesticides. The Agency
completely fails to assess and incorporate
those residential uses as a source of aggregate
exposure, in violation of the FQPA.

Imidacloprid has significant residential
uses, including uses on flowering plants,
ground covers, turf, lawns, golf courses,
walkways, recreation areas, household
dwellings, and cats and dogs. 64 FR 39045
(July 21, 1999). However, based on
predictions of low toxicity, EPA concludes
that a number of missing residential exposure
assessments are not required, including both
acute and chronic short-term dermal,
intermediate-term dermal, long-term dermal,
and inhalation. Id. The one residential
exposure assessment that EPA does require—
short-term risk assessment of oral exposure—
has not yet been completed, but EPA wrongly
proceeded with an aggregate risk assessment
of exposure to imidacloprid anyway. Id.

Bifenazate is registered for use on
landscape ornamentals at residential and
recreational sites. 67 FR 4918 (Feb. 1, 2002).
Nevertheless, EPA makes the unsupported

conclusion that no residential post-
application assessment is warranted, and
therefore this potential source of exposure is
disregarded. 67 FR 4918 (Feb. 1, 2002).

In establishing new tolerances for zeta-
cypermethrin, EPA wrongly ignores indoor
and outdoor residential uses of cypermethrin
(which the agency states is toxicologically
identical to zeta-cypermethrin for purposes
of these tolerances). 67 FR 6427 (Feb. 12,
2002).

Diflubenzuron is registered for use on
outdoor residential and recreational areas. 67
FR 7089 (Feb.15, 2002). But EPA wrongly
chose not to evaluate exposure through these
uses because diflubenzuron “is only applied
to the tree canopy.” Id. The above
deficiencies reveal that EPA improperly
underestimated aggregate exposure to these
pesticides and their residues that may occur
from dietary, residential, and all other known
or plausible exposure routes. The
assumptions and missing data in EPA’s
analysis of aggregate exposure for these five
pesticides systematically serve to
underestimate exposure and therefore
underestimate risk, contrary to the
requirements of the FQPA.

E. EPA Improperly Failed To Rely On A
NOEL For Dietary Risk Estimates

EPA cannot lawfully establish tolerances in
the absence of a NOEL. The report of the
House Committee on Commerce clearly states
its intent for all safety factors to be applied
to the NOEL. See H.R. Rep. No. 104-669, Part
2, at 43, presented to the House on July 23,
1996. By using a NOEL, the risk assessor is
assured that regulatory decisions are based
on a dose at which no effect is elicited. The
use of a LOAEL carries no such assurances.
“Adverse” effects are often crude
toxicological endpoints, such as death, or
dramatic loss of body or organ weight, and
are not designed to coordinate to the
vulnerable points in embryonic development.
A LOAEL may represent a dose high enough
to elicit significant unpleasant and harmful
effects, and can not be considered as
protective as a true NOEL.

For imidacloprid, mepiquat, and zeta-
cypermethrin, EPA failed to regulate on the
basis of a NOEL, and instead relied on a
LOAEL in conducting particular assessments.

For imidacloprid, EPA relied only on a
LOAEL for acute toxicity, and was unable to
discern a NOAEL for the acute toxic effects
of the pesticide. 64 FR 39044 (July 21, 1999).
EPA also assessed only a LOAEL for chronic
toxicity (a level that produced an increased
number of thyroid lesions). Id.

To establish the new tolerances for
mepiquat, EPA measured reproductive
toxicity only on the basis of a LOAEL; the
reproductive toxicity study did not establish
a reproductive NOAEL. 65 FR 1792 (Jan. 12,
2000).

For zeta-cypermethrin, a developmental
toxicity study yielded only a LOAEL. 67 FR
6426 (Feb. 12, 2002).

Lacking a NOEL for these endpoints, EPA
has no scientific basis upon which to
conclude that there is a fully safe level at
which infants and children will not suffer
developmental harm because of
imidacloprid, mepiquat, or zeta-
cypermethrin exposure. Therefore, EPA
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cannot make a legal finding that any specific
level of imidacloprid, mepiquat, or zeta-
cypermethrin on food is “safe” for infants
and children, or that there is a “reasonable
certainty of no harm” to infants and children,
at any specific level. 21 U.S.C. 346a(b)(2). As
a matter of law, under 21 U.S.C. 346a(b)(2),
EPA may not establish these new tolerances
for imidacloprid, mepiquat, or zeta-
cypermethrin.

F. EPA Failed To Ensure A Reasonable
Certainty Of No Harm For All Infants And
Children In Establishing These Tolerances

Under the FQPA, EPA must ensure that
there is a reasonable certainty that no
children will be harmed through exposure to
pesticide chemical residues. 21 U.S.C.
346a(b)(2)(C). If the best evidence suggests
that thousands of children will exceed the
reference dose for a pesticide, EPA is barred
by statute from finding a reasonable certainty
of no harm to these particular infants and
children, and the Agency may not issue a
tolerance at that level. However, in
establishing tolerances for imidacloprid and
mepiquat, EPA regulates dietary residues at
only the 95th percentile. 64 FR 39044 (acute
dietary exposure to imidacloprid at the 95th
percentile); 65 FR 1793 (acute dietary
exposure to mepiquat at the 95th percentile).
This runs contrary to EPA’s previous policy
of using the 99.9th percentile child (which
itself is inadequate to fully protect children).
Regulation at the 95th percentile means that
five percent of all American children under
age six (around 1.2 million children in all)
could exceed the chronic reference dose
every day, based on the best information
available to the agency. Both imidacloprid
and mepiquat are used on common
children’s foods—imidacloprid on
blueberries, and mepiquat on grapes. No
reading of the FQPA will support any
approach that allows millions of children to
exceed the reference dose. Regulating dietary
residues of imidacloprid and mepiquat at the
95th percentile violates the FQPA’s
requirement that EPA “ensure that there is a
reasonable certainty that no harm will result
to infants and children from aggregate
exposure to the pesticide chemical residue.”
21 U.S.C. 346a(b)(2)(C)({i)(D).

G. EPA Failed To Guarantee That Legal Food
Will Be Safe Food Based On Exposure To
Pesticide Chemical Residues Of
Diflubenzuron At The Tolerance Level

To assess chronic dietary exposure, EPA
relied on estimates of “anticipated residues”
for diflubenzuron. 67 FR 7087-7088 (Feb. 15,
2002). In doing so, EPA failed to account for
the dietary exposure of a significant number
of consumers who purchase produce at
farmers markets, farm stands, and “U-Pick”
farming operations. Over 1.9 million people
buy vegetables and fruits from nearly 13,000
farmers, at more than 2,000 community-
based farmers markets and farm stands in the
United States. See National Association of
Farmers’ Market Nutrition Programs (http://
www.nafmnp.org/). These consumers
include pregnant women, infants, and
children, and must be protected. By ignoring
this significant community of consumers,
EPA vastly underestimates dietary exposure
and cannot ensure that exposure to residues

of diflubenzuron at the tolerance level will be
safe. Reliance on 21 U.S.C. 346a(b)(2)(E) to
factor in anticipated residues of
diflubenzuron does not justify ignoring the
known dietary exposure of potentially
millions of consumers to residues of these
pesticides at the tolerance level. EPA must
ensure that the legal level of pesticide
chemical residue—the established tolerance
levels—are themselves safe. 21 U.S.C.
346a(b)(2)(A).

H. EPA Violated the FQPA by Relying on
Percent of Crop Treated in Assessing Dietary
Exposure to Imidacloprid

In establishing time-limited tolerances for
imidacloprid on blueberries in New Jersey
and Michigan, EPA relied on estimates of the
percent of crop treated to measure chronic
dietary risk. 64 FR 39044-39045 (July 21,
1999). The FQPA, however, authorizes EPA’s
use of data on the percent of crop treated to
assess chronic dietary risk only if EPA can
make certain findings. In particular, EPA
must find that: 1. “The data are reliable and
provide a valid basis to show what
percentage of the food derived from such
crop is likely to contain such pesticide
chemical residue; 2. the exposure estimate
does not understate exposure for any
significant subpopulation group; and 3. if
data are available on pesticide use and
consumption of food in a particular area, the
population in such area is not dietarily
exposed to residues above those estimated.”
21 U.S.C. 346a(b)(2)(F)(1); (ii); (iii).

These statutory criteria are not satisfied in
this instance. EPA’s new time-limited
tolerance for imidacloprid on blueberries is
geographically restricted to two States, yet
EPA relies on national percent crop treated
data. 67 FR 2580 (Jan. 18, 2002); 64 FR
39044-39045 (July 21, 1999). National data
cannot provide a valid basis for measuring
the percent of the blueberry crop treated with
imidacloprid in New Jersey and Michigan,
given that the new tolerance restricts the use
of imidacloprid to those two States.
Furthermore, relying on national data will
plainly understate exposure for significant
subpopulation groups—blueberry consumers
in New Jersey and Michigan, who will be
exposed to higher levels of imidacloprid
residues than consumers in the rest of the
nation. EPA therefore failed to meet the
requirements of the FQPA to justify using
percent of crop treated data to assess chronic
risk. 21 U.S.C. 408(b)(2)(F).

III. Relief Requested

In light of the above outlined statutory
violations, NRDC respectfully requests that
EPA refrain from establishing the new
tolerances for imidacloprid, mepiquat,
bifenazate, zeta-cypermethrin, and
diflubenzuron until the pesticide tolerances
have been assessed and determined to be safe
consistent with the requirements of the
FQPA.

IV. Supporting Material

NRDC incorporates by reference the
following attachments in support of these
objections:

Attachment A: NRDG, et al., Petition for a
Directive that the Agency Consistently Fulfill
Its Duty to Retain the Child-Protective

Tenfold Safety Factor Mandated by the Food
Quality Protection Act, April 23, 1998.

Attachment B: NRDC, et al., Petition for a
Directive that the Agency Designate Farm
Children As a Major Identifiable Subgroup
and Population at Special Risk to be
Protected under the Food Quality Protection
Act, Oct. 22, 1998.

Attachment C: NRDC, Putting Children
First: Making Pesticide Levels in Food Safer
for Infants and Children, April 1998.

Attachment D: NRDC, Trouble on the
Farm: Growing up with Pesticides in
Agricultural Communities, 1998.

Attachment E: U.S. General Accounting
Office, Pesticides: Improvements Needed to
Ensure the Safety of Farmworkers and Their
Children, (RCED-00—40), March 14, 2000.
NRDC reserves the right to submit additional
supplemental information in further support
of these objections.

V. Request for a Fee Waiver

Pursuant to 40 CFR 180.33(m), NRDC
hereby requests a waiver of all tolerance
objection fees imposed by 40 CFR 180.33(i).
A waiver of fees will promote the public
interest. NRDC is a national non-profit, tax-
exempt public policy research and
environmental organization. NRDC makes
information available to thousands of citizens
by means of its numerous and varied
publications, educational programs,
seminars, and public-interest litigation.
These objections to the tolerances established
for imidacloprid, mepiquat, bifenazate, zeta-
cypermethrin, and diflubenzuron are
intended to benefit primarily the public as
opposed to NRDC. As outlined above, these
objections challenge EPA regulations that fail
to properly implement the FQPA and, as a
result, pose threats to the public health,
especially children’s health. Furthermore,
NRDC has no financial interest in the sale,
manufacture, or use of imidacloprid,
mepiquat, bifenazate, zeta-cypermethrin, or
diflubenzuron. Requiring NRDC to pay the
fees would work an unreasonable hardship.

Respectfully submitted,

Erik D. Olson

Jon P. Devine, Jr.

Aaron Colangelo

Natural Resources Defense Council

1200 New York Avenue, NW., Suite 400,
Washington, DC 20005

Phone: (202) 289-6868

Fax: (202) 289-1060

Dated: March 19, 2002.
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Authority: 21 U.S.C. 346(a).

Dated: June 7, 2002.
Marcia E. Mulkey,
Director, Office of Pesticide Programs.
[FR Doc. 02-15465 Filed 6—18-02; 8:45 am]
BILLING CODE 6560-50-S

DEPARTMENT OF TRANSPORTATION

Transportation Security Administration

49 CFR Parts 1540 and 1544

[Docket No. TSA-2002-12394; Amendment
Nos. 1540-2, 1544-2]

RIN 2110-AA05

Private Charter Security Rules
AGENCY: Transportation Security
Administration (TSA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This rule amends the rules
applying to private charter passenger
aircraft to increase the level of security
required in private charter operations.
Aircraft operators using aircraft with a
maximum certificated takeoff weight of
95,000 pounds or more, except a
government charter, will now be
required to ensure that individuals and
their accessible property are screened
before boarding. Given the current
security risks, the potential for damage
these larger aircraft can cause, and the
need to protect areas that are designated
as sterile, TSA believes it is now
appropriate to require these operators to
ensure that individuals and their
accessible property are screened.
Individuals are required to submit to
screening prior to boarding a private
charter aircraft under this rule.

DATES: This rule is effective August 19,
2002. Submit comments by July 19,
2002.

ADDRESSES: You may submit comments
to this final rule to the DOT public
docket through the Internet at http://
dms.dot.gov/, docket number TSA—
2002-12394. If you do not have access
to the Internet, you may submit your
comments by United States mail, to the
Docket Management System, U.S.
Department of Transportation, Room
PL401, 400 Seventh Street, SW.,
Washington, DC 20590-0001. You must
identify your comments with Docket
Number TSA-2002-12394, entitled
“Amendment to Aircraft Operator
Security Rules,” and provide three
copies. You may also obtain a copy of
the rule through the Internet, or request
a copy through the mail at the addresses
above.

You may also review the public
docket in person in the Docket Office
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between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Office is on the plaza level
of the Department of Transportation.

FOR FURTHER INFORMATION CONTACT: Lon
Siro, Aviation Security Specialist,
Transportation Security Administration,
ACP-100, Department of
Transportation, Washington, DC 20591,
lon.siro@faa.gov, 202—-267-3413.

SUPPLEMENTARY INFORMATION:
Comments Invited

This amendment is being adopted
without prior notice and prior public
comment. The Regulatory Policies and
Procedures of the Department of
Transportation (DOT) (44 FR 1134; Feb.
26, 1979), however, provides that to the
maximum extent possible, operating
administrations for the DOT should
provide an opportunity for public
comment on regulations issued without
prior notice. Accordingly, interested
persons are invited to participate in this
rulemaking by submitting written data,
views, or arguments. Comments must
include the regulatory docket or
amendment number and must be
submitted in duplicate to the address
above. All comments received, as well
as a report summarizing each
substantive public contact with TSA
personnel on this rulemaking, will be
filed in the public docket. The docket is
available for public inspection before
and after the comment closing date.

See ADDRESSES above for information
on how to submit comments.

Availability of Final Rule

You can get an electronic copy using
the Internet by taking the following
steps:

(1) Go to search function of the
Department of Transportation’s
electronic Docket Management System
(DMS) Web page (http://dms.dot.gov/
search).

(2) On the search page type in the last
digits of the docket number shown at
the beginning of this notice. Click on
“search.”

(3) On the next page, which contains
the docket summary information for the
docket you selected, click on the final
rule.

You can also get an electronic copy
using the Internet through the
Government Printing Office’s web page
at http://www.access.gpo.gov/su_docs/
aces/aces140html.

In addition, copies are available by
writing or calling the Transportation
Security Administration’s Air Carrier
Division, 800 Independence Avenue,
SW., Washington, DC 20591; telephone
202-267-3413.

Small Entity Inquiries

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires TSA to comply with small
entity requests for information advice
about compliance with statutes and
regulations within TSA’s jurisdiction.
Any small entity that has a question
regarding this document may contact
the person listed in FOR FURTHER
INFORMATION CONTACT for information.
You can get further information
regarding SBREFA on the Small
Business Administration’s web page at
http://www.sba.gov/advo/laws/
law_lib.html.

Abbreviations and Terms Used In This
Document

ATSA—Aviation and Transportation
Security Act.

SIDA—Security identification display
areas.

TSA—Transportation Security
Administration.

Background

The September 11, 2001, terrorist
attacks involving four U.S. commercial
aircraft that resulted in the tragic loss of
life at the World Trade Center, the
Pentagon, and southwest Pennsylvania,
demonstrate the need for increased air
transportation security measures. The
terrorists responsible for the attacks
retain the capability and willingness to
conduct airline bombings, hijackings,
and suicide attacks against American
targets. The attempted bombing of a U.S.
carrier on a flight from Paris on
December 22, 2001, confirms the
ongoing threat to Americans and
American assets.

The events of September 11 led
Congress to enact the Aviation and
Transportation Security Act (ATSA),
Public Law 107-71, November 19, 2001.
ATSA required TSA to assume the
aviation security responsibilities that
the Federal Aviation Administration
(FAA) maintained prior to September
11. On February 22, 2002, TSA
published a final rule transferring the
bulk of FAA’s aviation security
regulations to TSA and adding new
standards required by ATSA. 67 FR
8340. Regulations concerning aircraft
operator security, formally codified at
14 CFR part 108, are now codified at 49
CFR part 1544. Also on February 22,
2002, TSA published a rule that, in part,
amended the requirement for private
charter operators. It requires private
charters that enplane from or deplane
into a sterile area to conduct fingerprint-
based criminal history record checks on
their flightcrew members. 67 FR 8205.
(The term ‘flightcrew member’ means a

pilot, flight engineer, or flight navigator
assigned to duty in an aircraft during
flight time. See, 49 CFR 1540.5)

Subpart B of part 1544 sets forth the
requirements operators must meet
concerning the form, content and
implementation of a security program.
Operator security programs address
screening individuals and property,
qualifications and training for screeners,
aircraft security, and a variety of other
significant security-related measures.
Section 1544.101 establishes
requirements for the adoption and
implementation of a security plan, and
provides for different plan components
depending on the type of aviation
operation, volume of passengers,
departure and arrival location, and type
of aircraft.

Public charter is defined as any
charter that is not a private charter.
There are two types of private charters.
(1) Private charters include any flight in
which the charterer engages the total
passenger capacity of the aircraft for
carrying passengers, the passengers are
invited by the charterer, the cost of the
flight is borne entirely by the charterer,
and the flight is not advertised to the
public in any way, to solicit passengers.
(2) Private charters include any flight for
which the total passenger capacity of
the aircraft is used for the purpose of
civilian or military air movement,
conducted under contract with the U.S.
government or a foreign government.

Since 1978, operators of public
charters have been subject to the same
security requirements as operators of
aircraft in scheduled service. Private
charters have operated under different
requirements, however. With respect to
private charters, the passengers choose
to travel together. They may be related
to one another in some way, such as
being employed by the same company
or on the same sports team, and so the
risk that one passenger would endanger
the others appeared to be low. However,
in the current threat environment we
must reevaluate whether such
relationships among the passengers can
be relied on to provide the level of
security needed. As was plainly
illustrated in the September 11
incidents, terrorists not only have the
ability to blend into their environment
and interact with others easily, they
persistently seek out vulnerabilities in
the system, and will travel in groups in
order to accomplish their goals more
efficiently. Moreover, in the wake of the
September 11 terrorist acts, air travel
was prohibited initially and resumed
incrementally over time. As a result,
flights to some locations became more
difficult to find on a regular or frequent
basis. More travelers began using the
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charter industry to reach their
destinations.

Therefore, TSA has determined that it
is necessary to take additional measures
to ensure that the passengers on the
larger private charter aircraft do not
have weapons, explosives, or
incendiaries that would enable them to
take over the aircraft and use it to do
harm. The aircraft subject to this rule—
those with a maximum certificated
takeoff weight of 95,000 or more—are a
size, and have a quantity of fuel, that
could enable them to do great damage
to targets on the ground. TSA believes
the private charter operators should
ensure that individuals and their
accessible property are screened to
reduce the risk that any individual
could have a weapon, explosive, or
incendiary device that would enable
them to commandeer the aircraft and
use it to destroy a target on the ground.

Many of the aircraft subject to this
rule are used in scheduled passenger
service one day and as a private charter
the next. While in scheduled passenger
service, the operator and crew conduct
business in accordance with a full
security program that requires screening
individuals and their accessible
property. TSA believes it is necessary to
require these operators to ensure that all
individuals on board and their
accessible property are screened,
regardless of whether they are in private
charter, public charter, or scheduled
service. Therefore, the amendment adds
language to § 1544.101(f) to require
operators of aircraft with a maximum
certificated takeoff weight of 95,000
pounds or more to ensure that the
individuals on board and their
accessible property are screened prior to
boarding.

This amendment does not apply to
government charters because they can
and do carry out procedures on a regular
basis to address the security concerns at
issue. The U.S. Department of Defense
(DoD) and federal agencies use private
charter operations to transport persons
and property in furtherance of their
government missions. The government
agencies are responsible for ensuring the
security of their personnel and the
public on a daily basis, and have
developed security measures unique to
their needs. TSA sees no reason to apply
the screening regime developed for
commercial and civilian charter
operations to the government. However,
under the current rule, government
charters must screen passengers when
the charter deplanes or enplanes in
sterile areas. This will minimize the risk
that any weapon or other prohibited
item the government personnel may be
carrying could inadvertently or

purposefully be used to taint the sterile
area.

Paragraph (f) establishes the required
security program components for
private charter operations. Pursuant to
the existing language in § 1544.101(1),
private charter operations that enplane
or deplane into a sterile area must
establish a program that includes
acceptance and screening of individuals
and accessible property (§§ 1544.201,
1544.207), use of metal detection
devices (§ 1544.209), use of X-ray
systems (§ 1544.211), security
coordinators (§ 1544.215), law
enforcement personnel (§ 1544.217),
accessible weapons (§ 1544.219),
criminal history records checks
(§§ 1544.229, 1544.230), training for
security coordinators and crewmembers
(§ 1544.233), training for individuals
with security-related duties
(§ 1544.235), bomb or air piracy threats
(§ 1544.303), security directives
(§ 1544.305), and all of subpart E
concerning screener qualifications when
the aircraft operator performs screening.
This rule amends § 1544.101(f) by now
requiring private charter operators
(other than government charters) using
aircraft with a maximum certificated
takeoff weight of 95,000 or more,
regardless of whether they enplane or
deplane in a sterile area, to comply with
all of these sections.

This rule also adds to paragraph (f)
the requirement that private charter
operators that are subject to part 1544
must comply with § 1544.225, regarding
the security of aircraft and facilities. For
screening of individuals and accessible
property to be effective, it is necessary
for operators to ensure that the aircraft
is free of weapons, explosives, and
incendiaries before the individuals
board. Private charter operators must
have security measures in place to
ensure the integrity of the aircraft.

This rule also requires individuals on
private charter flights to submit to
screening. For most screening of
passengers under part 1544, the
passenger is screened before entering a
sterile area. The gate at which the
passenger boards the aircraft is within
the sterile area. Part 1540, which
governs general rules for individuals
and other persons, also establishes rules
for screening. Subpart B contains rules
that apply to many persons, including
airport operators, airport tenants,
aircraft operators, foreign air carriers,
indirect carriers, employees of these
entities, passengers, individuals at
airports, and other individuals.

In order to make clear which
individuals in an airport must comply
with screening procedures, § 1540.107
requires all individuals who enter

sterile areas to submit to screening. For
private charter screening under this
amendment, however, there may be no
sterile area. The passengers may be
screened immediately before they board
the aircraft. Accordingly, we are
amending § 1540.107 to make clear that
individuals on charter must submit to
screening before boarding an aircraft.
This amendment will also apply to
other screening conducted just before
individuals board, such as gate
screening within sterile areas.

Similar changes are made to
§1540.111(a)(1), which provides that an
individual may not have a weapon,
explosive, or incendiary, on or about the
individual’s person or accessible
property when screening has begun.

Good Cause for Immediate Adoption

This action is necessary to prevent a
possible imminent hazard to aircraft,
persons, and property within the United
States. The events of September 11
illustrate the fact that terrorists have the
will and ability to use large aircraft to
destroy landmarks and kill thousands of
people. The threat of more violence is
apparent. Because the use of private
charters has increased since September
11, the opportunity to commit a terrorist
act with a large aircraft has increased
and more people and ground targets
may be at risk. The time needed to
complete notice and comment
procedures prior to issuing an
enforceable standard lengthens the time
this situation remains in place and
expands the circle of risk. TSA has
asked for comment with publication of
this rule, and will consider all
comments received shortly thereafter. If
changes to the rule are necessary to
address aviation security more
effectively, or in a less burdensome but
equally effective manner, TSA will not
hesitate to make such changes. The
Under Secretary of Transportation for
Security believes that the circumstances
described herein warrant immediate
action, and finds that notice and public
comment under 5 U.S.C. 553(b) are
impracticable and contrary to the public
interest.

Paperwork Reduction Act

This rule contains information
collection activities subject to the
Paperwork Reduction Act (44 U.S.C.
3507(d)). In accordance with the
Paperwork Reduction Act, the
paperwork burden associated with the
rule will be submitted to the Office of
Management and Budget (OMB) for
review. As protection provided by the
Paperwork Reduction Act, an agency
may not conduct or sponsor, and a
person is not required to respond to, a



41638

Federal Register/Vol. 67, No. 118/ Wednesday, June 19, 2002/Rules and Regulations

collection of information unless it
displays a currently valid OMB control
number. The OMB control number for
this information collection will be
published in the Federal Register after
it has been approved by the Office of
Management and Budget.

Need: This rule requires operators
using aircraft in private charter
operations with a maximum certificated
takeoff weight of 95,000 pounds or more
to ensure that individuals and their
accessible property are screened prior to
boarding.

Description of Respondents: All new
and existing operators using aircraft in
private charter operations with a
maximum certificated takeoff weight of
95,000 pounds or more.

Burden: TSA does not currently have
concise data on which aircraft operators
have aircraft in private charter
operations with a certificated takeoff
weight of 95,000 pounds or more. TSA
estimates that there are approximately
25 operators currently operating under
14 CFR part 121 (Domestic, Flag, and
Supplemental Operations) that currently
have no program in place and so will
have a new paperwork burden under
this rule. In addition, TSA estimates
that there are approximately 45
operators operating under 14 CFR part
121 with some portion of a security
program with existing paperwork
procedures in place now. Also, there are
airlines using aircraft with a certificated
takeoff weight of 95,000 pounds or more
in charter service and in traditional
commercial passenger service. These
operators must currently do screening
for commercial service, but will have an
additional paperwork burden by now
completing those screening activities for
private charters. It is very difficult for
TSA to determine what this new
paperwork burden will be for these
operators. Accordingly, TSA will
calculate the paperwork burden using
estimates assuming that 70 aircraft
operators will be subject to this rule.
Thus, these assumptions will
overestimate the overall burden. In
addition, TSA assumes no change in the
number of aircraft operators over the
next 10 years. Without this simplifying
assumption, it would be impossible to
estimate the total effects of these
changes over the ten-year period.

Each air carrier subject to this rule
will need to establish a program that
provides for: screening individuals and
accessible property; training all
employees with security-related duties;
training all security coordinators and
crewmembers; acknowledging receipt
of, and distributing Security Directives
and Information Circulars; and
preparing, maintaining, and

accommodating modifications to a
security program. The total ten-year
paperwork burden is approximately
6,820 hours at a cost of $165,900. The
annual burden totals approximately 560
hours at a cost of $11,200.

TSA anticipates that the regulated
entities will have to purchase no
additional equipment.

Economic Analyses

This rulemaking has been reviewed
by the Office of Management and
Budget. It is significant within the
meaning of the Executive Order and
DOT’s policies and procedures. No
regulatory analysis or evaluation
accompanies this rule. TSA has not
assessed whether this rule will have a
significant economic impact on a
substantial number of small entities as
defined in the Regulatory Flexibility Act
of 1980, as amended. When a
rulemaking action does not include
publication of a notice of proposed
rulemaking, as is the case in this
proceeding, economic assessments are
not required for the final rule. TSA
recognizes that this rule may impose
costs on some affected operators. These
costs will stem from developing and
implementing screening procedures and
other security measures. However, given
the current security threat, TSA believes
it is necessary to require these enhanced
security measures. TSA will assess the
costs and benefits of the rule as soon as
possible and include the analysis in the
docket of this matter.

Executive Order 13132, Federalism

TSA has examined this rule under the
principles and criteria of Executive
Order 13132, Federalism. TSA has
determined that this action will not
have a substantial direct effect on the
States, or the relationship between the
national government and the States, or
the distribution of power and
responsibilities among the various
levels of government. Therefore, this
final rule does not have federalism
implications.

Trade Impact Assessment

The Trade Agreement Act of 1979
prohibits Federal agencies from
engaging in any standards or related
activities that create unnecessary
obstacles to the foreign commerce of the
United States. Legitimate domestic
objectives, such as safety and security,
are not considered unnecessary
obstacles. The statute also requires
consideration of international standards
and, where appropriate, that they be the
basis for U.S. standards. The TSA has
assessed the potential effect of this
amendment and has determined that it

will impose the same costs on domestic
and international entities and thus has
a neutral trade impact.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (the Act), enacted as Public Law
104—4 on March 22, 1995 is intended to
curb the practice of imposing unfunded
Federal mandates on State, local, and
tribal governments. Title II of the Act
requires each Federal agency to prepare
a written statement that assesses the
effect of any Federal mandate found in
a rulemaking action that may result in
an expenditure of $100 million or more
(adjusted annually for inflation) in any
one year by State, local and tribal
governments, in the aggregate, or by the
private sector. Such a mandate is
identified as a “‘significant regulatory
action.”

The Act does not apply to a regulatory
action in which no notice of proposed
rulemaking is published, as is the case
in this proceeding. Accordingly, TSA
has not prepared a statement under the
Act.

Environmental Analysis

TSA has reviewed this action for
purposes of the National Environmental
Review Policy Act of 1969 (NEPA) (42
U.S.C. 4321-4347) and has determined
that this action will not have a
significant effect on the human
environment.

Energy Impact

The energy impact of this rule has
been assessed in accordance with the
Energy Policy and Conservation Act
(EPCA), Public Law 94—-163, as amended
(42 U.S.C. 6362) and FAA Order 1053.1.
It has been determined that this rule is
not a major regulatory action under the
provisions of the EPCA.

List of Subjects
49 CFR Part 1540

Air carriers, Aircraft, Airports, Law
enforcement officers, Reporting and
recordkeeping requirements, Security
measures.

49 CFR Part 1544

Air carriers, Aircraft, Aviation safety,
Freight forwarders, Reporting and
recordkeeping requirements, Security
measures.

The Amendments

For the reasons stated in the
preamble, the Transportation Security
Administration amends 49 CFR chapter
XII as follows:
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PART 1540—CIVIL AVIATION
SECURITY: GENERAL RULES

1. The authority citation for part 1540
continues to read as follows:

Authority: 49 U.S.C 114, 5102, 40119,
44901-44907, 4491344914, 44916—44918,
44935-44936, 44942, 46105.

2. Section 1540.107 is revised to read
as follows:

§1540.107 Submission to screening and
inspection.

No individual may enter a sterile area
or board an aircraft without submitting
to the screening and inspection of his or
her person and accessible property in
accordance with the procedures being
applied to control access to that area or
aircraft under this subchapter.

3.In §1540.111, paragraph (a)
introductory text is republished and
paragraph (a)(1) is revised to read as
follows:

§1540.111 Carriage of weapons,
explosives, and incendiaries by individuals.

(a) On an individual’s person or
accessible property—prohibitions.
Except as provided in paragraph (b) of
this section, an individual may not have
a weapon, explosive, or incendiary, on
or about the individual’s person or
accessible property—

(1) When performance has begun of
the inspection of the individual’s person
or accessible property before entering a
sterile area, or before boarding an
aircraft for which screening is
conducted under § 1544.201 or
§ 1546.201 of this chapter;

* * * * *

PART 1544—AIRCRAFT OPERATOR
SECURITY: AIR CARRIERS AND
COMMERCIAL OPERATORS

4. The authority citation for part 1544
continues to read as follows:

Authority: 49 U.S.C 114, 5103, 40119,
44901-44905, 44907, 4491344914, 44916—
44918, 44932, 44935—44936, 44942, 46105.

5. Section 1544.101(f) is revised to
read as follows:

§1544.101 Adoption and implementation.

* * * * *

(f) Private charter program. (1) In
addition to paragraph (d) of this section,
if applicable, each aircraft operator must
carry out §§1544.201, 1544.207,
1544.209, 1544.211, 1544.215, 1544.217,
1544.219, 1544.225, 1544.229, 1544.230,
1544.233, 1544.235, 1544.303, and
1544.305, and subpart E of this part and
must adopt and carry out a security
program that meets the applicable
requirements of § 1544.103 for each

private charter passenger operation in
which—

(i) The passengers are enplaned from
or deplaned into a sterile area; or

(ii) The aircraft has a maximum
certificated takeoff weight of 95,000
pounds or more, and is not a
government charter under paragraph (2)
of the definition of private charter in
§ 1540.5 of this chapter.

(2) The Under Secretary may
authorize alternate procedures under
paragraph (f)(1) of this section as
appropriate.

* * * * *

Issued in Washington, DC, on June 12,
2002.

John W. Magaw,

Under Secretary.

[FR Doc. 02—15490 Filed 6—-18-02; 8:45 am]
BILLING CODE 4910-62-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 011218304-1304-01; I.D.
061402B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Yellowfin Sole by
Vessels Using Trawl Gear in Bering
Sea and Aleutian Islands Management
Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is closing directed
fishing for yellowfin sole by vessels
using trawl gear in the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the third seasonal
apportionment of the 2002 Pacific
halibut bycatch allowance specified for
the yellowfin sole fishery category.

DATES: Effective 1200 hrs, Alaska local
time (A.Lt.), June 15, 2002, until 1200
hrs, A.lL.t., June 30, 2002.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens

Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The third seasonal apportionment of
the 2002 halibut bycatch allowance
specified for the BSAI trawl yellowfin
sole fishery category, which is defined
at §679.21(e)(3)(iv)(B)(1), is 49 metric
tons (67 FR 956, January 8, 2002).

In accordance with §679.21(e)(7)(v),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the third seasonal
apportionment of the 2002 halibut
bycatch allowance specified for the
yellowfin sole fishery in the BSAI has
been caught. Consequently, the Regional
Administrator is closing directed fishing
for yellowfin sole by vessels using trawl
gear in the BSAL

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds that the need to immediately
implement this action to avoid
exceeding the third seasonal
apportionment of the halibut bycatch
allowance for yellowfin sole fishery
category in the BSAI constitutes good
cause to waive the requirement to
provide prior notice and opportunity for
public comment pursuant to the
authority set forth at 5 U.S.C. 553(b)(B).
These procedures are unnecessary and
contrary to the public interest because
the need to implement these measures
in a timely fashion to avoid exceeding
the third seasonal apportionment of the
halibut bycatch allowance for yellowfin
sole fishery category in the BSAI
constitutes good cause to find that the
effective date of this action cannot be
delayed for 30 days. Accordingly, under
5 U.S.C. 553(d)(3), a delay in the
effective date is hereby waived.

This action is required by 50 CFR
679.21 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: June 14, 2002.

John H. Dunnigan,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 02-15463 Filed 6—14—02; 3:18 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2001-NM-30-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 777 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Boeing Model 777 series airplanes. This
proposal would require repetitive
inspections for cracking of the floor
beam structure located at body station
246; and repair, if necessary. This action
is necessary to find and fix such
cracking, which could extend and sever
the floor beam, resulting in rapid
depressurization of the airplane and
consequent collapse of the floor
structure. This action is intended to
address the identified unsafe condition.

DATES: Comments must be received by
August 5, 2002.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2001-NM—
30-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2001-NM-30-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must

be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124—2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Suzanne Masterson, Aerospace
Engineer, Airframe Branch, ANM-1208S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2772; fax (425) 227—1181.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped

postcard on which the following
statement is made: “Comments to
Docket Number 2001-NM-30-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2001-NM-30-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received numerous
reports of fatigue cracking of the floor
beam structure located at body station
(BS) 246 on several Boeing Model 777
series airplanes. Investigation revealed
that the fatigue is caused by high
bending stresses in the forward and aft
directions of the BS 246 floor beam
during flight. The high stress is due to
the temperature difference between the
fuselage skin and the floor structure,
which results in contraction of the
fuselage skin and subsequent cracking
of the floor structure. Additionally,
cracked stiffeners and mid-chord
cracking of the left and/or right body
line (BL) 38.5 were found. Several web
cracks were also found at left and right
BL 32.5. Such cracking could extend
and sever the floor beam, resulting in
rapid depressurization of the airplane
and consequent collapse of the floor
structure.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Service Bulletin 777-53-0031,
dated October 26, 2000, which describes
procedures for a detailed inspection for
cracking of the floor beam structure
located at BS 246. The inspection
includes the floor beam clips, stiffeners,
webs, and chords. The service bulletin
also describes procedures for a low
frequency eddy current (LFEC)
inspection for cracking of the upper
flange of the mid-chord at left and right
BL 38.5. As an alternative to the LFEC
inspection, the service bulletin allows
for a detailed inspection of those areas.
The alternative inspection necessitates
removal of certain equipment and floor
panels installed on the aft side of the BS
246 floor beam for access. If cracking is
found, the service bulletin describes
procedures for repair, as specified in the
Boeing Model 777 Structural Repair
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Manual. The service bulletin also
specifies obtaining repair data from
Boeing for certain cracking.
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletin
described previously, except as
discussed below.

Difference Between This Proposed AD
and the Service Bulletin

Although the service bulletin
specifies that the manufacturer may be
contacted for disposition of certain
repairs/inspection procedures, this
proposed AD would require such
repairs/inspection procedures to be
accomplished per a method approved
by the FAA, or per data meeting the
type certification basis of the airplane
approved by a Boeing Company
Designated Engineering Representative
who has been authorized by the
Manager, Seattle Aircraft Certification
Office, to make such findings.

Interim Action

This is considered to be interim
action. The manufacturer has advised
that it currently is developing a
modification to address the unsafe
condition that will reduce or eliminate
the need for the requirement imposed
by this proposed AD. Once this
modification is developed, approved,
and available, the FAA may consider
additional rulemaking.

Cost Impact

There are approximately 184
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
81 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 1 work hour
per airplane to accomplish the proposed
inspections, and that the average labor
rate is $60 per work hour. Based on
these figures, the cost impact of the
inspections proposed by this AD on U.S.
operators is estimated to be $4,860, or
$60 per airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The

cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 2001-NM—-30-AD.

Applicability: All Model 777 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been

modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To find and fix cracking of the floor beam
structure located at body station (BS) 246,
which could extend and sever the floor beam,
resulting in rapid depressurization of the
airplane and consequent collapse of the floor
structure, accomplish the following:

Repetitive Inspections

(a) Within 2,500 flight cycles or 5,000 flight
hours after the effective date of this AD,
whichever is first: Do the inspections for
cracking of the floor beam structure located
at BS 246 as specified in paragraphs (a)(1)
and (a)(2) of this AD, per Boeing Service
Bulletin 777-53—-0031, dated October 26,
2000. Repeat the inspections every 2,500
flight cycles or 5,000 flight hours, whichever
is first.

(1) Do a detailed inspection for cracking of
the floor beam structure (including floor
beam clips, stiffeners, webs, and chords)
located at BS 246.

(2) Do a low frequency eddy current (LFEC)
inspection for cracking of the upper flange of
the mid-chord at left and right body lines
38.5: As an alternative to the LFEC
inspection a detailed inspection of this area
may be done, provided that removal of
certain equipment and floor panels installed
on the aft side of the BS 246 floor beam is
done to obtain access.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Repair

(b) If any crack is found during any
inspection per paragraph (a) of this AD:
Before further flight, repair per Boeing
Service Bulletin 777-53-0031, dated October
26, 2000; except where the service bulletin
specifies to contact Boeing for disposition of
certain repairs, repair per a method approved
by the Manager, Seattle Aircraft Certification
Office (ACO), FAA; or per data meeting the
type certification basis of the airplane
approved by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make such findings. For a repair method to
be approved as required by this paragraph,
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the approval must specifically reference this

Note 3: There is no terminating action
currently available for the repetitive
inspections required by this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permit

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on June 12,
2002.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 02—-15368 Filed 6-18—02; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 312
[Docket No. 0ON-1663]

RIN 0910-AA61

Investigational New Drugs: Export
Requirements for Unapproved New
Drug Products

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend its regulations on the exportation
of investigational new drugs, including
biological products. The proposed rule
would provide four different
mechanisms for exporting an
investigational new drug product. These
provisions would implement changes in
FDA'’s export authority resulting from
the FDA Export Reform and
Enhancement Act of 1996, and they
would also simplify the existing
requirements for exports of
investigational new drugs.

DATES: Submit written or electronic
comments by September 17, 2002.
Submit written comments on the
information collection requirements by
July 19, 2002.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852. Submit
electronic comments to http://
www.fda.gov/dockets/ecomments.
Submit written comments on the
information collection requirements to
the Office of Information and Regulatory
Affairs, OMB, New Executive Office
Bldg., 725 17th St. NW., rm. 10235,
Washington, DC 20502, Attn: Stuart
Shapiro.

FOR FURTHER INFORMATION CONTACT:
Philip L. Chao, Office of Policy,
Planning, and Legislation (HF-23), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-827—
3380.

SUPPLEMENTARY INFORMATION:

I. Background

Current FDA regulations at § 312.110
(21 CFR 312.110) require any person
who intends to export an unapproved
new drug product for use in a clinical
investigation either to have an
investigational new drug application
(IND) or to submit a written request to
FDA. The written request must provide
sufficient information about the drug to
satisfy FDA that the drug is appropriate
for investigational use in humans, that
the drug will be used for investigational
purposes only, and that the drug may be
legally used by the consignee in the
importing country for the proposed
investigational use (see
§312.110(b)(2)(i)). The request must
also specify the quantity of the drug to
be shipped and the frequency of
expected shipments (§ 312.110(b)(2)(i)).
If FDA authorizes exportation of the
drug, it notifies the government of the
importing country (§ 312.110(b)(2)(i)).
Similar procedures exist for export
requests made by foreign governments
(see §312.110(b)(2)(ii)). Section
312.110(b)(3) states that the
requirements in paragraph (b) apply
only where the drug is to be used for the
purpose of a clinical investigation.
Section 312.110(b)(4) states that the
requirements in paragraph (b) do not
apply to the exports of new drugs
approved or authorized for export under
section 802 of the Federal Food, Drug,
and Cosmetic Act (the act) (21 U.S.C.
382) or section 351(h)(1)(A) of the
Public Health Service Act.

The program for exporting
investigational new drugs is commonly

known as the “312 program” because
the regulation pertaining to the program
is located in part 312 (21 CFR part 312).
Between fiscal years 1994 and 1997,
FDA received nearly 1,800 export
requests under the 312 program. Very
few requests (less than 1 percent)
presented any safety, quality, or other
public health concerns.

In 1996, the President signed into law
amendments to the act that changed the
export requirements for certain drugs,
biologics, and devices that may not be
marketed or sold in the United States.
These amendments, known as the FDA
Export Reform and Enhancement Act of
1996 (Public Law 104-134, amended by
Public Law 104-180), created, among
other things, two new provisions that
affect the exportation of investigational
drug products. One provision, now
section 802(b)(1)(A) of the act,
authorizes exportation of an
unapproved new drug to any country if
that drug has valid marketing
authorization by the appropriate
authority in Australia, Canada, Israel,
Japan, New Zealand, Switzerland, South
Africa, the European Union (EU), or a
country in the European Economic Area
(EEA) and certain other requirements
are met. These countries are listed in
section 802(b)(1)(A)(i) and (b)(1)(A)(ii)
of the act and are sometimes referred to
as the “listed countries.” Currently, the
EU countries are Austria, Belgium,
Denmark, Germany, Greece, Finland,
France, Ireland, Italy, Luxembourg, the
Netherlands, Portugal, Spain, Sweden,
and the United Kingdom. The EEA
countries are the EU countries, and
Iceland, Liechtenstein, and Norway. The
list of countries in section
802(b)(1)(A)() of the act will expand
automatically if any country accedes to
the EU or becomes a member of the
EEA. Exports under section 802(b)(1)(A)
of the act can encompass exportation of
an unapproved new drug product for
investigational use in a foreign country
if the exported drug product has
marketing authorization in any listed
country and the relevant statutory
requirements are met. Exports under
section 802(b)(1)(A) of the act do not
require prior FDA authorization.

The second provision, now section
802(c) of the act, permits exportation of
unapproved new drugs (including
biological products) intended for
investigational use to any listed country
in accordance with the laws of that
country. Exports of drugs to the listed
countries under section 802(c) of the act
do not require prior FDA authorization
and are exempt from regulation under
section 505(i) of the act (21 U.S.C.
355(1)).
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All drug products exported under
section 802 of the act are, however,
subject to certain general requirements.
Section 802(f) of the act prohibits export
if the unapproved new drug: (1) Is not
manufactured, processed, packaged, and
held in substantial conformity with
current good manufacturing practice
requirements; (2) is adulterated under
certain provisions of section 501 of the
act (21 U.S.C. 351); (3) does not comply
with section 801(e)(1) of the act (21
U.S.C. 381(e)(1)), which requires that
the exported product be intended for
export, meet the foreign purchaser’s
specifications, not be in conflict with
the laws in the importing country, be
labeled on the outside of the shipping
package that the products are intended
for export, and not be sold or offered for
sale in the United States; (4) is the
subject of a determination by FDA that
the probability of reimportation of the
exported drug would present an
imminent hazard to the public health
and safety of the United States; (5)
presents an imminent hazard to the
public health of the foreign country; (6)
fails to comply with labeling
requirements in the country receiving
the exported drug; or (7) is not
promoted in accordance with labeling
requirements in the importing country
and, where applicable, in the listed
country in which the drug has valid
marketing authorization. Section 802(g)
of the act also imposes certain
recordkeeping and notification
obligations on drugs exported under
section 802 of the act; these
recordkeeping and notification
obligations were the subject of a final
rule that appeared in the Federal
Register of December 19, 2001 (66 FR
65429).

The new export provisions in section
802 of the act have significantly reduced
the number of requests under the 312
program from an annual average of 570
requests to 100 requests. This proposed
rule would conform the present
regulation to the provisions of, and
would be consistent with, the FDA
Export Reform and Enhancement Act of
1996.

II. Description of the Proposed Rule

The proposed rule would amend
§312.110 to provide four mechanisms
for exporting investigational new drugs,
eliminate unnecessary language in the
current regulation, and streamline the
export requirements for the “312
program.” The proposed rule would not
contain any new recordkeeping
requirements because such records
would already be required under
§312.57 or the final export notification
and recordkeeping rule that appeared in

the Federal Register of December 19,
2001 (66 FR 65429).

Proposed §312.110(b)(1) would
represent the first mechanism for
exporting an investigational new drug
and would apply if the foreign clinical
investigation is to be done under an
IND. Exports under proposed
§312.110(b)(1) could be made to any
foreign country. Proposed
§312.110(b)(1) would provide that an
investigational new drug may be
exported from the United States if an
IND is in effect for the drug under
§ 312.40, the drug complies with the
laws of the country to which it is being
exported, and each person who receives
the drug is an investigator in a study
submitted to and allowed to proceed
under the IND. This is similar to current
§312.110(b) although it would
expressly, rather than implicitly, require
the exported drug to comply with the
laws of the foreign country.

Drugs that are the subject of an IND
may be exported to any country in the
world if the export is for the purpose of
conducting an investigation in the
importing foreign country. The agency
reiterates that the requirements in
proposed § 312.110(b)(1) would apply
only if the foreign clinical investigation
is to be done under an IND.

Proposed §312.110(b)(2) would
represent the second mechanism for
investigational new drug exports and
would implement section 802(b)(1) of
the act with respect to exports of
unapproved new drugs for
investigational use. Under the proposal,
if a drug product that is not approved
for use in the United States has valid
marketing authorization in Australia,
Canada, Israel, Japan, New Zealand,
Switzerland, South Africa, or in any
country in the EU or the EEA, the drug
may be exported for any use, including
investigational use, to any country,
provided that the export complies with
all applicable requirements pertaining
to exports. Prior FDA approval to export
the drug would not be required. The
proposal also would not require the
drug to be the subject of an IND, but
would not preclude the exporter from
obtaining an IND if it chose to submit
an IND to the agency. The exporter and
the exported products, however, would
have to comply with the foreign
country’s laws and with requirements in
section 802(f) and (g) of the act.
Recordkeeping requirements are the
subject of § 1.101, which was published
in the Federal Register of December 19,
2001.

Proposed § 312.110(b)(3), the third
mechanism for investigational new drug
exports, would implement section
802(c) of the act with respect to exports

of unapproved new drugs for
investigational use. In brief, if an
unapproved drug is to be exported for
investigational use to any listed country
in accordance with the laws of that
country, then no prior FDA
authorization would be required. Export
of a drug for investigational use under
proposed § 312.110(b)(3) would have to
comply with the foreign country’s laws
and the applicable provisions in section
802(c), (f), and (g) of the act.
Recordkeeping requirements, as stated
earlier, were the subject of § 1.101
which was published in the Federal
Register of December 19, 2001.

FDA anticipates that most
investigational new drugs would be
exported under proposed
§312.110(b)(3), because the agency’s
experience indicates that most
investigational new drugs are exported
to the listed countries.

FDA interprets section 802(c) of the
act, and proposed § 312.110(b)(3), to
permit exportation of investigational
new drugs to the listed countries, but
not to permit the transshipment of
investigational new drugs to nonlisted
countries. (“Transshipment” refers to
the practice of shipping a product to a
country from which it will later be
shipped to another country.) The agency
is aware that some firms have
interpreted section 802(c) of the act as
permitting transshipment to unlisted
countries; section 802(c) of the act is
silent with respect to transshipment,
however, and a more reasonable
interpretation is that the provision does
not allow transshipments. Interpreting
section 802(c) of the act to allow
transshipment would be inconsistent
with FDA’s traditional practice under
§312.110; would presume, in the
absence of any supporting language in
the statute or its legislative history, that
the listed countries may serve as mere
transfer points or conduits for
investigational new drugs and devices
destined for unlisted countries; and
would make the limitation to the listed
countries in section 802(c) of the act
virtually meaningless.

FDA, however, interprets section
802(c) of the act as permitting
investigational new drugs to be sent to
principal investigators in a listed
country who use the investigational new
drug in an unlisted country if the
principal investigator conducts the
clinical investigations in accordance
with the requirements of both the listed
country and the unlisted country where
the investigation is conducted. For
example, if firm A exported an
investigational new drug to principal
investigator X in Norway (a listed
country), section 802(c) of the act would
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permit exportation to proceed without
prior FDA authorization so long as firm
A and the exported drug met all other
statutory conditions pertaining to the
exportation. Principal investigator X
could then administer the
investigational new drug in an unlisted
country so long as principal investigator
X conducts the clinical investigation in
accordance with Norwegian
requirements and any requirements in
the unlisted country where the
investigational new drug is
administered.

If the drug presents an imminent
hazard to the public health or safety of
the foreign country, fails to comply with
labeling requirements, or is not
promoted in accordance with labeling
requirements, section 802(f) of the act
requires the agency to consult with the
appropriate public health official in the
foreign country. Section 802(g) of the act
requires exporters to maintain records of
all drugs exported under section 802 of
the act. This provision of the act allows
enforcement of section 802 of the act
because it provides FDA with a means
to determine what drugs have been
exported under section 802 of the act
and where the drugs were sent.
Consequently, although proposed
§312.110(b)(3) would not require firms
to submit reports to the agency
concerning exported drugs, it would,
consistent with section 802 of the act,
require firms to maintain records
documenting their compliance with
section 802(c) and (f) of the act. In the
Federal Register of December 19, 2001
(66 FR 65429), FDA published a final
rule concerning the recordkeeping and
notification requirements for products
exported under sections 801(e) and 802
of the act and section 351(h) of the
Public Health Service Act; the
recordkeeping and notification
requirements will be codified in a new
§1.101.

Additionally, proposed
§312.110(b)(3) would provide that
exports of drugs that are not under an
IND to the listed countries for
investigational use under section 802(c)
of the act do not have to comply with
the labeling requirement in § 312.6(a).
Section 312.6(a) requires that the
immediate package for an
investigational new drug bear the
following statement: ‘“Caution: New
Drug-Limited by Federal (or United
States) law to investigational use.” In
response to industry concerns, FDA is
proposing to exempt unapproved new
drugs exported under section 802(c) of
the act and that are not under an IND
from the label statement requirement in
§ 312.6(a). The industry expressed
concerns in response to a preliminary,

informal FDA interpretation shortly
after enactment of the FDA Export
Reform and Enhancement Act of 1996
indicating that all unapproved new
drugs exported for investigational use
under section 802(c) of the act should
carry the label statement provided in
§312.6(a). After careful consideration,
FDA has decided that drugs exported
under section 802(c) of the act that are
not under an IND should be exempted
from the label statement in § 312.6(a).
FDA is proposing the exemption
because the principal authority for
§312.6 is section 505(i) of the act, but
section 8020 of the act expressly
declares that exports under section
8020 of the act are not subject to the
requirements in section 505(i) of the act.
An investigational new drug exported
under an IND, however, would continue
to be subject to the label requirement as
the investigational new drug remains
subject to section 505(i) of the act by
virtue of the IND.

Proposed §312.110(b)(4) would
represent the fourth mechanism for
exporting an investigational new drug
and would pertain to unapproved new
drugs exported to any country for
investigational use without an IND,
although the agency anticipates that the
provision would be used by persons
who intend to export a drug for
investigational use to countries that are
not listed in section 802 of the act and
proposed §312.110(b)(2). Proposed
§312.110(b)(4) would streamline the
requirements for the 312 program by
eliminating the requirement of prior
FDA authorization. Instead, the
proposal would require a person seeking
to export an unapproved new drug for
investigational use without an IND to
send a written certification to FDA. The
certification would be submitted at the
time the drug is first exported and
would describe the drug being exported
(i.e., trade name (if any), generic name,
and dosage form), identify the country
or countries to which it is being
exported, and affirm that:

 The drug is intended for export;?

1This requirement would be consistent with a
decision by the United States Gourt of Appeals for
the Fourth Circuit in United States v.Kanasco, Ltd.,
123 F.3d 209 (4th Cir. 1997), in which a firm sought
to claim that drugs that were not manufactured in
accordance with good manufacturing practices
(GMPs) were nevertheless exempt from the GMP
requirements because they were intended for
export. However, the firm did not have a foreign
purchaser for the drug and could not identify a
specific foreign country to which the drug would
be exported; instead, it argued that it could find a
foreign purchaser at a future date and that the drugs
met the requirements of unnamed and unspecified
foreign countries. The Gourt of Appeals rejected the
arguments that the drug was intended for export,
stating that the firm’s argument “would create an

* The drug is intended for
investigational use in a foreign country;

* The drug meets the foreign
purchaser’s or consignee’s
specifications;

* The drug is not in conflict with the
importing country’s laws;

» The outer shipping package is
labeled to show that the package is
intended for export from the United
States;

» The drug is not sold or offered for
sale in the United States;

¢ The clinical investigation will be
conducted in accordance with
§312.120;

* The drug is manufactured,
processed, packaged, and held in
substantial conformity with current
good manufacturing practices;

* The drug is not adulterated within
the meaning of section 501(a)(1),
(a)(2)(A), (a)(3), (c), or (d) of the act;?

* The drug does not present an
imminent hazard to public health, either
in the United States if the drug were to
be reimported or in the foreign country;

* The drug is labeled in accordance
with the foreign country’s laws; and

¢ The drug is promoted in accordance
with its labeling.

In short, the certification in proposed
§312.110(b)(4) would combine the
statutory requirements at sections
801(e)(1) and 802(f) of the act with the
requirements of informed consent and
the use of qualified clinical investigators
at section 505(i) of the act. This
approach is intended to accomplish
several goals.

First, because the agency’s experience
with the 312 program indicates that very
few investigational new drug exports
under the existing program raise any
safety, quality, or other public health
concerns, the certification would
eliminate the requirement of prior FDA
authorization of a request to export a
drug for investigational use. Instead, a
certification would be sent to FDA’s
Office of International Programs
(formerly the Office of International
Affairs) when the drug is exported.

unwarranted escape hatch for violators of the Act”
(id. at page 212).

2In brief, these sections of the act state that a drug
shall be deemed to be adulterated if it consists in
whole or in part of any filthy, putrid, or
decomposed substance; if it has been prepared,
packed, or held under insanitary conditions
whereby it may have been contaminated with filth,
or whereby it may have been rendered injurious to
health; if its container is composed in whole or in
part of any poisonous or deleterious substance
which may render the contents injurious to health;
if the drug’s strength differs from or its purity or
quality falls below that which it purports or is
represented to possess; or if any substance has been
mixed or packed with the drug so as to reduce the
drug’s quality or strength or any substance has been
substituted in whole or in part for the drug.
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Second, by requiring exports under
the 312 program to comply with
requirements that are similar to those
under sections 801(e)(1) and 802(f) of
the act, exports under the 312 program
would be subject to the same minimum
export requirements as other exports of
unapproved new drugs for
investigational use.

Third, by conditioning exports to
unlisted countries under the 312
program on the conduct of clinical
investigations in accordance with
§312.120, the use of investigational new
drugs under the 312 program would be
clearly subject to internationally
recognized requirments for clinical
investigations. This aspect of the
proposed rule also reflects the fact that
section 505(i) of the act, which
authorizes FDA to issue regulations
pertaining to investigational new drugs,
is the authority for the 312 program. (In
contrast, unapproved new drugs
exported for investigational use to listed
countries under section 802(c) of the act
are not subject to the requirements in
section 505(i) of the act.)

Thus, the proposed rule would
streamline the 312 program by
eliminating, in all cases, the
requirement of prior FDA authorization
of exports. At the same time, the
proposal would increase the safeguards
for exports under the 312 program
through the responsibilities placed on
the sponsor as a result of the required
certification.

Persons exporting investigational new
drugs under an IND or under the 312
program should note that section 402(j)
of the Public Health Service Act (42
U.S.C. 282(j)) directs the Secretary of
Health and Human Services to establish,
maintain, and operate a data bank of
information on clinical trials for drugs
for serious or life-threatening diseases
and conditions. FDA invites comment
on whether the agency should make
available information on clinical trials
involving investigational new drugs
exported under the 312 program.

Proposed § 312.110(b)(4) would also
require the person exporting the
investigational new drug to retain
records showing its compliance with the
provision’s requirements.

Proposed § 312.1100 would prohibit
exports under certain conditions. For
example, for drugs under an IND that
are exported under proposed
§312.110(b)(1), exportation would not
be allowed if the IND were terminated.
For drugs exported under proposed
§312.110(b)(2), (b)(3), or (b)(4),
exportation would not be allowed if the
requisite conditions underlying or
authorizing the exportation are no
longer met. For all investigational new

drugs exported under § 312.110,
exportation would not be allowed if the
drug no longer complied with the laws
of the importing country.

Currently, § 312.110(b)(4) states that
the requirements in § 312.110(b) do not
apply to the export of new drugs
(including biological products,
antibiotic drugs, and insulin) approved
or authorized for export under section
802 of the act or section 351(h)(1)(A) of
the Public Health Service Act. The
proposal would redesignate
§312.110(b)(4) as new § 312.110(d) and
revise the text to state that the export
requirements in § 312.110 do not apply
to insulin or to antibiotic drug products
exported for investigational use. This
provision would reflect section 802(i) of
the act which provides that insulin and
antibiotics may be exported in
accordance with the export
requirements in section 801(e)(1) of the
act without complying with section 802
of the act. The proposed change would
also eliminate a potentially confusing
and incorrect reference to new drugs
“approved or authorized for export
under section 802 of the act * * * or
section 351(h)(1)(A) of the Public Health
Service Act” because the proposal does,
indeed, address exports of unapproved
new drugs for investigational use under
section 802(b)(1) and (c) of the act. Also,
§312.110, and the regulations in part
312 generally, apply only to exports of
investigational new drugs, so there is no
need for § 312.110 to expressly exclude
exports of unapproved new drugs for
other, noninvestigational uses. For
example, exports of unapproved new
drugs for marketing purposes or exports
in anticipation of market authorization
occur under the authority in section 802
of the act, and obviously are not
investigational uses. As for section
351(h) of the Public Health Service Act,
it pertains to exports of partially
processed biological products that are:
(1) Not in a form applicable to the
prevention, treatment, or cure of
diseases or injuries of man; (2) not
intended for sale in the United States;
and (3) intended for further manufacture
into final dosage form outside the
United States. Thus, partially processed
biological products exported under
section 351(h) of the Public Health
Service Act are not exported for
investigational use, so they do not have
to be mentioned in §312.110. (FDA also
notes that the FDA Export Reform and
Enhancement Act of 1996 revised and
renumbered section 351(h) of the Public
Health Service Act, and so the revised
section no longer contains a paragraph
(h)(1)(A).)

FDA is also proposing to amend the
authority citation for part 312 to reflect

additional statutory provisions, such as
sections 801, 802, 803, and 903 of the
act (21 U.S.C. 381, 382, 383, and 393),
that affect investigational new drug
exports, FDA’s international activities,
and rulemaking. In addition, the
proposal would remove the existing text
at § 312.110(b)(3); the existing text states
that the export requirements in
§312.110(b) apply only where the drug
is to be used for the purpose of a clinical
investigation. FDA is proposing to
delete this language because the
proposed rule expressly refers to exports
of investigational new drugs for use in
clinical investigations.

Firms evaluating whether to export a
drug under these provisions should
carefully consider the consequences of
any decision. FDA notes that exports
under section 802(b)(1)(A) and (c) of the
act do not require the exporter to be a
sponsor of an IND. However, the
existing patent term restoration
provision in 35 U.S.C. 156 defines the
“regulatory review period” for drugs
and biologics as starting on the date on
which an IND becomes effective.? Thus,
if the drug product is ultimately
approved or licensed for marketing and
the patent is otherwise eligible for
patent term extension under 35 U.S.C.
156, firms that conducted clinical
investigations without an IND may have
relinquished the opportunity to extend
a patent term to compensate for any
patent life lost during the “testing
phase” for their drugs (although they
may still be able to receive an extended
patent term based on the “approval
phase” for their products). Therefore, as
a general matter, firms may find it in
their interests to obtain an IND
regardless of where the clinical
investigations will occur.

III. Legal Authority

Section 505(i) of the act authorizes the
agency to issue regulations pertaining to
drugs intended solely for investigational
use by experts qualified by scientific
training and experience to investigate
the safety and effectiveness of drugs.
Under this authority, FDA has, for many
years, approved the export of certain
unapproved new drugs for
investigational use in one or more
foreign countries. Additionally, FDA
can, under its general authority over

3For drugs, the “regulatory review period”
consists of two parts, a “testing phase”’—the time
between the effective date of an IND and the
submission of a marketing application (a new drug
application or a product license application) to
FDA—and an “approval phase”—the time between
submission and approval of the marketing
application. The regulatory review period
calculation forms the basis for the extended patent
term.



41646

Federal Register/Vol. 67, No. 118/ Wednesday, June 19, 2002/ Proposed Rules

investigational new drugs, terminate an
IND under certain conditions.

The proposed rule is consistent with
section 505(i) of the act insofar as
proposed §312.110(b)(1) would pertain
to drugs that are the subject of an IND
and proposed § 312.110(b)(4) would
require clinical investigations involving
an investigational new drug without an
IND that is exported to a foreign country
to be conducted in accordance with
§312.120. Section 505(i) of the act also
gives FDA express authority to issue
regulations pertaining to investigational
new drugs.

The proposed rule is also authorized
by sections 801(e) and 802 of the act.
Sections 801(e) and 802 of the act both
address the export of drug products that
may not be marketed or sold in the
United States, but in different ways.
Under section 801(e)(1) of the act, a
drug product intended for export will
not be considered to be adulterated or
misbranded if it: (1) Accords to the
specifications of the foreign purchaser,
(2) is not in conflict with the laws of the
country to which it is intended for
export, (3) is labeled on the outside of
the shipping package that it is intended
for export, and (4) is not sold or offered
for sale in domestic commerce. Section
801(e)(1) of the act reflects a general
view that a U.S. producer should be able
to make products intended for export
that do not meet U.S. requirements
provided that the products meet the
requirements of both the purchaser and
receiving country. Although section
801(e)(1) of the act does not expressly
apply to unapproved new drugs, the
requirements in section 801(e)(1) of the
act do apply to all drug products
exported under section 802 of the act
(see section 802(f)(3) of the act).

Section 802 of the act applies to
unapproved drug products intended for
export. Section 8020 of the act applies
to exports of unapproved drug products
intended for investigational use. As
stated earlier, section 8020 of the act
permits the export of a drug or device
intended for investigational use to
Australia, Canada, Israel, Japan, New
Zealand, Switzerland, South Africa, or
any country in the EU or EEA in
accordance with the laws of the
importing country. No prior FDA
authorization is required, and exports
under section 8020 of the act are also
exempt from regulation under section

505(i) of the act. However, section 802(f)
of the act prohibits export of a drug if
certain conditions are not met (such as
conformity with current good
manufacturing practices, compliance
with section 801(e)(1) of the act, and
certain practices that would cause the
drug to be adulterated under certain
provisions of section 501 of the act).

The proposed rule is, therefore,
authorized by sections 801(e)(1) and 802
of the act because proposed
§312.110(b)(2) would pertain to drugs
exported under section 802(b) of the act
and would require that such exports
comply with section 802(f) of the act
(which includes compliance with
section 801(e) of the act). Proposed
§312.110(b)(3) would pertain to exports
of investigational new drugs to listed
countries, under section 8020 of the act,
and would also require compliance with
section 802(f) of the act. Authority to
issue regulations to implement sections
801(e) and 802 of the act, and for the
efficient enforcement of the act
generally, is authorized under section
701(a) and (b) of the act (21 U.S.C.
371(a) and (b)). Section 903 of the act
also provides general powers for
implementing policies respecting FDA
programs and activities.

Thus, the proposed rule implements
sections 505(i), 801(e)(1), and 802 of the
act. Furthermore, it is also authorized
under FDA’s rulemaking authorities at
sections 505(i) and 701(a) of the act, and
FDA'’s general authority at section 903
of the act.

IV. Environmental Impact

FDA has determined under 21 CFR
25.30(h) and (i), and 25.31(e) that this
action is of a type that does not
individually or cumulatively have a
significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

V. Paperwork Reduction Act of 1995

This proposed rule contains
information collection provisions
requirements that are subject to review
by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). A description of these provisions
is given below with an estimate of the
annual reporting and recordkeeping

burden. Included in the estimate is the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
each collection of information.

FDA invites comments on: (1)
Whether the proposed collection of
information is necessary for the proper
performance of FDA’s functions,
including whether the information will
have practical utility; (2) the accuracy of
FDA'’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques,
when appropriate, and other forms of
information technology.

Title: Investigational New Drug
Applications: Export Requirements for
Unapproved New Drug Products.

Description: The proposed rule would
provide four different mechanisms for
exporting an investigational new drug.
First, an investigational new drug could
be exported under an IND to any
country. Second, an investigational new
drug that has received valid marketing
authorization from a listed country may
be exported for investigational use in
any country subject to certain
conditions (such as being in substantial
conformity with current good
manufacturing practice). Third, an
investigational new drug could be
exported to any listed country without
prior FDA authorization for use in a
clinical investigation, but would be
subject to certain conditions (such as
being in substantial conformity with
current good manufacturing practices).
Fourth, an investigational new drug
could be exported provided that the
sponsor submits a certification that the
drug meets certain export criteria at the
time the drug is exported. The proposal
would also require persons exporting an
investigational new drug under either
the second, third, or fourth mechanisms
to maintain records documenting their
compliance with statutory and
regulatory requirements.

Description of Respondents:
Businesses.

TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN?

- Annual Frequency per Total Annual
21 CFR Section No. of Respondents Response Responses Hours per Response Total Hours
312.110(b)(4) 100 1 100 12 1,200
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TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN—Continued
21 CFR Section No. of Respondents Annual Frequency per Total Annual Hours per Response Total Hours
' p Response Responses p p
Total 1,200
1There are no capital costs or operating and maintenance costs associated with this collection of information.
TABLE 2.—ESTIMATED ANNUAL RECORDKEEPING BURDEN?
21 CFR Section Statute No. of Annual Fé(requency Total Annual Hours per Total Hours
Recordkeepers Recorgkeeping Records Recordkeeper

312.100(b)(2) and

(b)(3) Sec. 382 470 1 470 3 1,410
312.110(b)(4) 100 1 100 1 100

Total 1,510

1There are no capital costs or operating and maintenance costs associated with this collection of information.

The estimates are based on average
export submissions in previous years
and on information supplied by
industry sources. For the recordkeeping
requirement in proposed §312.110(b)(2)
and (b)(3), FDA used the average annual
number of export requests in previous
years before enactment of the FDA
Export Reform and Enhancement Act
(approximately 570) and subtracted the
number of export requests that it
currently receives under the 312
program (100) to obtain an estimated
470 recordkeepers. These records, in
general, would be subject to §1.101 (66
FR 65429), and the estimated burden
hours for the relevant parts of §1.101
total 3 hours. Thus, the total record
burden hours for § 312.110(b)(2) and
(b)(3) would be 1,410 hours (470 records
multiplied by 3 hours per record).

For proposed § 312.110(b)(4), industry
sources indicated that most firms
already maintain records to demonstrate
their compliance with export
requirements, so the agency assigned a
value of 1 hour for each response. The
total recordkeeping burden for proposed
§312.110(b)(4), therefore, is 100 hours
(100 records multiplied by 1 hour per
record).

Thus, the total recordkeeping burden
would be 1,510 hours (1,410 + 100 =
1,510). Of this recordkeeping burden,
1,410 hours would be a statutory burden
(because section 802(g) of the act
requires persons exporting drugs under
section 802 of the act to maintain
records of all drugs exported and the
countries to which they were exported).

For the reporting requirement in
proposed § 312.110(b)(4), FDA’s
experience under the 312 program
suggests that extremely few reports
would be submitted. Assuming that 100
requests are received (the current
number of requests under the 312

program) and that the reporting burden
remains constant at approximately 12
hours per response, the total burden
under proposed § 312.110(b)(4) would
be 1,200 hours. The reporting burden
would be a regulatory (rather than
statutory) burden.

There are no capital or startup costs
or service costs projected for this rule
due to the minimal nature of the
recordkeeping and reporting
requirements. Consultations with
industry sources estimate that the
average costs of maintaining records
would be $100 per record (for a total
annual cost of $151,000 (1,510 total
records per year x $100 per record)).

The annual reporting cost is estimated
to be $36,000. This estimate is based on
the estimated total burden hours for the
certification (1,200) multiplied by a
wage of $30 per hour (1,200 hours x $30
per hour =$36,000).

Thus, the total industry cost would be
$187,000 ($151,000 + $36,000 =
$187,000).

In compliance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)), the agency has submitted the
information collection provisions of this
proposed rule to OMB for review.
Interested persons are requested to send
comments regarding information
collection to the Office of Information
and Regulatory Affairs, OMB (address
above) by July 19, 2002.

VI. Analysis of Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612 (as amended by
subtitle D of the Small Business
Regulatory Fairness Act of 1996 (Public
Law 104-121))), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and

benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). Under the
Regulatory Flexibility Act, unless an
agency certifies that a rule will not have
a significant impact on small entities,
the agency must analyze regulatory
options that would minimize the impact
of the rule on small entities.

The Unfunded Mandates Reform Act
of 1995 requires that agencies prepare
an assessment of anticipated costs and
benefits before proposing any rule that
may result in an expenditure by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100 million or more (adjusted annually
for inflation) in any one year.

The agency has reviewed this
proposed rule and determined that it is
consistent with the regulatory
philosophy and the principles identified
in the Executive Order 12866 and these
two statutes, as it will not result in an
expenditure of $100 million or more in
any one year. Because the rule raises
novel policy issues, OMB has
determined that this proposed rule is a
significant regulatory action as defined
under paragraph 4 of section 3(f) of
Executive Order 12866.

The proposed rule would facilitate
exports of unapproved new drug
products for use in clinical
investigations in foreign countries by
eliminating the need to submit requests
for permission to export the drugs and
to receive FDA authorization. This
change would reduce the cost to the
affected small firms. Thus, the agency
certifies that this proposed rule will not
have a significant economic impact on
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a substantial number of small entities.
Therefore, under the Regulatory
Flexibility Act, no further analysis is
required.

Because the proposed rule does not
impose any mandates on State, local, or
tribal governments, or the private sector
that will result in an expenditure of
$100 million or more in any one year,
FDA is not required to perform a cost-
benefit analysis under the Unfunded
Mandates Reform Act of 1995.

Interested persons may submit to the
Dockets Management Branch (address
above) written or electronic comments
regarding this proposal by September
17, 2002. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Dockets
Management Branch between 9 a.m. and
4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 312

Drugs, Exports, Imports,
Investigations, Labeling, Medical
research, Reporting and recordkeeping
requirements, Safety.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 312 be amended as follows:

PART 312—INVESTIGATIONAL NEW
DRUG APPLICATION

1. The authority citation for 21 CFR
part 312 is revised to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 356, 357, 371, 381, 382, 383, 393;
42 U.S.C. 241, 243, 262.

2. Section 312.110 is amended by
revising paragraph (b) and by adding
paragraphs (c) and (d) to read as follows:

§312.110 Import and export requirements.
* * * * *

(b) Exports. An investigational new
drug may be exported from the United
States for use in a clinical investigation
under any of the following conditions:

(1) An IND is in effect for the drug
under § 312.40, the drug complies with
the laws of the country to which it is
being exported, and each person who
receives the drug is an investigator in a
study submitted to and allowed to
proceed under the IND; or

(2) The drug has valid marketing
authorization in Australia, Canada,
Israel, Japan, New Zealand, Switzerland,
South Africa, or in any country in the
European Union or the European
Economic Area, and complies with the
laws of the country to which it is being

exported, section 802(b)(1)(A), (f), and
(g) of the act, and § 1.101 of this chapter;
or

(3) The drug is being exported to
Australia, Canada, Israel, Japan, New
Zealand, Switzerland, South Africa, or
to any country in the European Union
or the European Economic Area, and
complies with the laws of the country
to which it is being exported, the
applicable provisions of section 802(c),
(f), and (g) of the act, and § 1.101 of this
chapter. Drugs exported under this
paragraph that are not the subject of an
IND are exempt from the label
requirement in § 312.6(a); or

(4) The person exporting the drug
sends a written certification to the
Office of International Programs, Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, at the time
the drug is first exported and maintains
records documenting compliance with
this paragraph. The certification shall
describe the drug that is to be exported
(i.e., trade name (if any), generic name,
and dosage form), identify the country
or countries to which the drug is to be
exported, and affirm that:

(i) The drug is intended for export;

(ii) The drug is intended for
investigational use in a foreign country;

(iii) The drug meets the foreign
purchaser’s or consignee’s
specifications;

(iv) The drug is not in conflict with
the importing country’s laws;

(v) The outer shipping package is
labeled to show that the package is
intended for export from the United
States;

(vi) The drug is not sold or offered for
sale in the United States;

(vii) The clinical investigation will be
conducted in accordance with
§312.120;

(viii) The drug is manufactured,
processed, packaged, and held in
substantial conformity with current
good manufacturing practices;

(ix) The drug is not adulterated within
the meaning of section 501(a)(1),
(a)(2)(A), (a)(3), (c), or (d) of the act;

(x) The drug does not present an
imminent hazard to public health, either
in the United States, if the drug were to
be reimported, or in the foreign country;

(xi) Tﬁe drug is labeled in accordance
with the foreign country’s laws; and

(xii) The drug is promoted in
accordance with its labeling.

(c) Limitations. Exportation under
paragraph (b) of this section may not
occur if:

(1) For drugs exported under
paragraph (b)(1) of this section, the IND
pertaining to the clinical investigation is
no longer in effect;

(2) For drugs exported under
paragraph (b)(2) of this section, the

requirements in section 802(b)(1), (f), or
(g) of the act are no longer met;

(3) For drugs exported under
paragraph (b)(3) of this section, the
requirements in section 802(c), (f), or (g)
of the act are no longer met; or

(4) For drugs exported under
paragraph (b)(4) of this section, the
conditions underlying the certification
are no longer met.

(5) For any investigational new drugs
under this section, the drug no longer
complies with the laws of the importing
country.

(d) Insulin and antibiotics. New
insulin and antibiotic drug products
may be exported for investigational use
in accordance with section 801(e)(1) of
the act without complying with this
section.

Dated: September 18, 2001.
Margaret M. Dotzel,
Associate Commissioner for Policy.
[FR Doc. 02—15358 Filed 6—-18—-02; 8:45 am)]
BILLING CODE 4160-01-S

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 450

[FHWA Docket No. FHWA—-99-5933]

FHWA RIN 2125-AE95; FTA RIN 2132-AA75
Statewide Transportation Planning;
Metropolitan Transportation Planning

AGENCY: Federal Highway
Administration (FHWA).

ACTION: Supplemental notice of
proposed rulemaking (SNPRM); request
for comments.

SUMMARY: As a result of recent
congressional direction regarding
consultation with non-metropolitan
local officials in transportation
planning, and based on the comments
the FHWA and the FTA received to the
May 25, 2000, Planning NPRM, and the
congressional hearings on the NPRM,
we are proposing another option on
non-metropolitan local official
consultation in addition to that
proposed in the May 2000 Planning
NPRM. This proposal would revise the
current statewide planning regulation at
23 CFR 450. Specifically, this SNPRM
proposes to closely follow the
Transportation Equity Act for the 21st
Century (TEA-21), but allows State
flexibility to determine who are non-
metropolitan local officials and how to
consult with them. Consequently, we
are soliciting public comment on an
additional proposal to incorporate
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consultation with non-metropolitan
local officials into our current planning
regulations.

DATES: Comments must be received on
or before August 19, 2002.

ADDRESSES: Mail or hand deliver
comments to the U.S. Department of
Transportation, Dockets Management
Facility, Room PL—401, 400 Seventh
Street, SW., Washington, DC 20590, or
submit electronically at http://
dmses.dot.gov/submit. All comments
should include the docket number that
appears in the heading of this
document. All comments received will
be available for examination and
copying at the above address from 9
a.m. to 5 p.m., e.t.,, Monday through
Friday, except Federal holidays. Those
desiring notification of receipt of
comments must include a self-
addressed, stamped postcard or you
may print the acknowledgment page
that appears after submitting comments
electronically.

FOR FURTHER INFORMATION CONTACT: For
the FHWA: Mr. Dee Spann, Statewide
Planning Team (HEPS), (202) 366—4086
or Mr. Reid Alsop, Office of the Chief
Counsel (HCC-31), (202) 366—1371. For
the FTA: Mr. Paul Verchinski, Statewide
Planning Division (TPL-11) or Mr. Scott
Biehl, Office of the Chief Counsel (TCC—-
30), (202) 366—0952. Both agencies are
located at 400 Seventh Street, SW.,
Washington, DC 20590-0001. Office
hours for the FHWA are from 7:45 a.m.
to 4:15 p.m., e.t., and for the FTA are
from 8:30 a.m. to 5 p.m., e.t., Monday
through Friday, except Federal holidays.

SUPPLEMENTARY INFORMATION:
Electronic Access and Filing

You may submit or retrieve comments
online through the Document
Management System (DMS) at: http://
dmses.dot.gov/submit. Acceptable
formats include: MS Word (versions 95
to 97), MS Word for Mac (versions 6 to
8), Rich Text File (RTF), American
Standard Code Information Interchange
(ASCII)(TXT), Portable Document
Format (PDF), and WordPerfect
(versions 7 to 8). The DMS is available
24 hours each day, 365 days each year.
Electronic submission and retrieval help
and guidelines are available under the
help section of the web site.

An electronic copy of this document
may be downloaded using a computer,
modem and suitable communications
software from the Government Printing
Office’s Electronic Bulletin Board
Service at (202) 512-1661. Internet users
may also reach the Office of the Federal
Register’s home page at: http://
www.nara.gov/fedreg and the

Government Printing Office’s web page
at: http://www.access.gpo.gov/nara.

Background

Section 1025 of the Intermodal
Surface Transportation Efficiency Act of
1991 (ISTEA), Public Law 102-240, 105
Stat. 1914, (December 18, 1991),
amended title 23, United States Code
(U.S.C.), section 135 and established a
requirement for Statewide
Transportation Planning and stated,
“The transportation needs of non-
metropolitan areas should be considered
through a process that includes
consultation with local elected officials
with jurisdiction over transportation.”
The ISTEA further stated ‘“‘Projects
undertaken in areas of less than 50,000
population (excluding projects
undertaken on the National Highway
System and pursuant to the bridge and
Interstate maintenance programs) shall
be selected by the State in cooperation
with the affected local officials. Projects
undertaken in such areas on the
National Highway System or pursuant
to the bridge and Interstate maintenance
programs shall be selected by the State
in consultation with the affected local
officials.”

Section 1204 of the TEA-21, Public
Law 105-178, 112 Stat. 107 (June 9,
1998), further amended 23 U.S.C. 135,
while preserving the statewide planning
requirement for a continuing,
comprehensive and cooperative
planning process. The TEA-21 did not
significantly alter the current
decisionmaking relationship among
governmental units. This amendment
demonstrates Congress’ continued
emphasis on State decisionmaking, but
requires States to consult with non-
metropolitan local officials in
transportation planning and
programming. This consultation with
non-metropolitan local officials in
transportation planning and
programming is the specific subject of
this SNPRM.

The FHWA and the FTA published a
notice of proposed rulemaking (NPRM)
on May 25, 2000 (65 FR 33922), that
detailed proposed revisions to the
existing planning regulations issued on
October 28, 1993, at 58 FR 58040. The
May 2000 Planning NPRM included
provisions, different from those offered
herein, regarding consultation with non-
metropolitan local officials. Comments
were solicited until August 23, 2000
(later extended to September 23, 2000,
by a July 7, 2000, Federal Register
notice at 65 FR 41891). The docket is
still open, and comments to this SNPRM
will be placed in that docket.

Input to Development of the SNPRM

During the comment period on the
proposed rule (May 25, 2000, through
September 23, 2000), the FTA and the
FHWA held seven public meetings to
present information on the May 2000
Planning NPRM. Although the attendees
were encouraged to submit all
comments to the docket, several raised
questions at the meetings. Therefore, a
summary of questions raised at the
meetings and the general responses of
the FHWA and the FTA presenters is
included in the docket.

A summary of all comments by
section of the May 2000 Planning NPRM
has been prepared by the FHWA and the
FTA and inserted in the docket. We
have carefully reviewed all comments.
Those comments that pertain to the
sections relating to consultation with
non-metropolitan local officials are
discussed below.

During the comment period (on
September 12 and 13, 2000) the Senate
Environment and Public Works and
House Transportation and Infrastructure
Committees held hearings regarding the
May 2000 Planning NPRM. The FHWA
and the FTA have reviewed the
comments and questions raised at these
hearings.

The House report that accompanied
the U.S. DOT Appropriations Act for
fiscal year (FY) 2002, and the
conference report for the Department of
Defense FY 02 Appropriations Act,
which contained several transportation
issues, included language directing the
U.S. DOT to promulgate a final rule, no
later than February 1, 2002, to amend
the FHWA and FTA planning
regulations to ensure transportation
officials from rural areas are consulted
in long range transportation planning
and programming.

Discussion of Comments on the NPRM
Related to Local Official Consultation

There were over 400 documents
(representing just over 300 discrete
comments) submitted to the May 2000
Planning NPRM docket. We received
diverse and opposing comments. The
following discussion addresses only the
comments related to consultation with
non-metropolitan local officials.

We received 50 comments on the non-
metropolitan local official participation
provisions we proposed in 23 CFR Part
1410. These comments focused mostly
on §1410.212, “Participation by
interested parties,” which we proposed
as the primary section on consultation
with non-metropolitan local officials in
the May 2000 Planning NPRM. Seven of
the comments were from groups
representing a total of 42 separate
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entities, resulting in a total of 85
commenters on this provision. There
were 19 opposing comments, primarily
from State DOTs and the American
Association of State Highway and
Transportation Officials (AASHTO).
There were 31 supporting comments,
primarily from local entities (local
governments, local officials and regional
agencies) and associations representing
local entities, including the National
Association of Counties (NACO) and the
National Association of Development
Organizations (NADO).

The AASHTO, representing the State
DOTs, commented that the FHWA and
the FTA should clarify that it would not
be necessary for States to obtain the
consent of other parties to the
consultation procedures for their State
and that the State is the responsible
party for establishing and implementing
a consultation process. The NACO and
the NADO, representing local officials,
county governments and regional
organizations, supported the language
requiring a documented process for each
State which retains the flexibility to
tailor a consultation process to fit local
circumstances. Several commenters
were concerned that the proposal would
be misinterpreted as creating a ““co-
equal” role in State decisionmaking by
local officials and requested this be
clarified.

The FHWA and the FTA have
reviewed these comments and have
formulated an alternate option calling
for consultation with non-metropolitan
local officials in the statewide planning
process. The option is being proposed as
a revision to the current regulation and
as an additional option to that proposed
in the May 2000 Planning NPRM. We
welcome comments on this alternate
option.

Section-by-Section Analysis

The FHWA and the FTA specifically
request comments and ideas on the non-
metropolitan local official consultation
language proposed in this SNPRM.
Comparison assessments with the non-
metropolitan local official consultation
language proposed in the May 2000
Planning NPRM are welcome also. In
this SNPRM we are not soliciting
comment on the other features of the
May 2000 Planning NPRM, nor are we
proposing language in this SNPRM on
any other features of the May 2000
Planning NPRM other than the section
on consultation with non-metropolitan
local officials.

The May 2000 Planning NPRM
proposed to amend the existing
planning regulation, 23 CFR part 450, by
replacing it with a new part 1410.
Consultation with non-metropolitan

local officials provisions appeared in
several sections of the May 2000
Planning NPRM: portions of
§§1410.104, 1410.208, 1410.212,
1410.214, 1410.216 and 1410.224.
Although in the May 2000 Planning
NPRM we proposed to remove 23 CFR
450 and replace it with 23 CFR 1410, in
this SNPRM we are proposing not to
remove 23 CFR 450, but rather, to
amend sections of 23 CFR 450 to
include language that addresses
consultation with non-metropolitan
local officials. Accordingly, we are
proposing amendments to the
provisions of the following sections of
the existing planning regulation:
§§450.104, 450.206, 450.212, 450.214,
450.216 and 450.224. We are not
proposing amendments to the
provisions of § 450.222 that relate to
consultation with non-metropolitan
local officials. The primary section on
consultation with non-metropolitan
local officials is proposed as
§450.212(h). This section-by-section
analysis only addresses those sections
that cover consultation with non-
metropolitan local officials.

Section 450.104

Based on comments received on the
May 2000 Planning NPRM, in this
SNPRM we propose new definitions of
“consultation” and “non-metropolitan
area.”

More than twenty discrete comments
were received on the proposed
definition of consultation; some were
opposed and some were supportive. The
FTA and the FHWA now propose a
definition of ““consultation” that is more
consistent with the legislative language.
The proposed definition eliminates the
reference to a process and focuses on
keeping other parties informed.

In the May 2000 Planning NPRM we
proposed adding the definition of a
‘“non-metropolitan local official.” In this
SNPRM, we are proposing to add the
definition of “non-metropolitan area.”
The definition we propose of a “non-
metropolitan area” recognizes that there
are a variety of local officials that serve
non-metropolitan areas ‘ this could
include local elected officials, local
officials with responsibility for
transportation, officials of general
purpose local government, officials
associated with Federal lands managing
agencies, and possibly tribal officials.
This definition focuses on specifying
the geographic area served by non-
metropolitan officials to distinguish
them from local officials representing
metropolitan areas who are involved
through the metropolitan planning
organization (MPO).

The FHWA and the FTA do not
propose to change the definition of
“cooperation” and ‘““coordination,”
because common practice has revealed
no issues with the meaning of these
terms.

Section 450.206

This section of the existing regulation
deals with the general requirements of
the statewide transportation planning
process. The TEA—21 clearly
emphasizes the importance of
recognizing non-metropolitan
transportation issues and consulting
with non-metropolitan local officials.
The FHWA and the FTA propose
revising §450.206(b) and adding a new
§450.206(c) to clarify that effective
consideration of non-metropolitan
transportation issues and concerns and
involvement of non-metropolitan local
officials can be enhanced by
coordinating statewide transportation
planning with related planning in non-
metropolitan areas.

Section 450.212

We received over 150 comments on
the May 2000 Planning NPRM
§ 1410.212, Participation by Interested
Parties. The proposed § 1410.212 of the
May 2000 Planning NPRM was
proposed to replace § 450.212 of the
current planning regulation. The
majority of these comments focused on
consultation with non-metropolitan
local officials. In addition to the
comments submitted to the docket, the
FHWA and the FTA used information
from other activities, including the
FHWA-FTA study on participation of
non-metropolitan local officials required
by the TEA-21 and ten rural listening
sessions held throughout the country to
develop the SNPRM.1

We propose to revise the provisions of
§450.212 to reflect more closely the
language of the legislation concerning
consultation with non-metropolitan
local officials and the comments
received to date in the docket. The
language we propose focuses on the
intended result of the process to be
“effective participation” of local
officials in statewide transportation
planning. Because the statutory

1The study on the non-metropolitan local
officials report is currently being reviewed within
DOT; however, two of the study products (Rural
Transportation Consultation Processes, May 2000,
and Rural Transportation Consultation Processes;
State by State Summaries, April 2001) are available
at the following URL: http://www.napawash.org. A
summary of each of the ten rural workshops held
in 1998-99 (Rural Transportation Planning
Workshops, Summary 1999) is available at the
following URL: http://www.fhwa.dot.gov/hep10/
state/rural.html. The reports mentioned in this
footnote are also in the May 2000 Planning NPRM
docket.
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language refers to a variety of types of
local officials, our proposal does not
specify whether they must be elected
officials or non-elected officials. Rather,
we propose State flexibility for
determination of which local officials
should be most appropriately involved
in their State’s statewide transportation
planning process.

Section 450.214

The TEA-21 specifically states “with
respect to each non-metropolitan area,
the long-range transportation plan shall
be developed in consultation with
affected local officials with
responsibility for transportation,” now
codified at 23 U.S.C. 135(e)(2)(B).
Therefore, the FHWA and the FTA
propose adding § 450.214(f) to reflect
the intent of the statute by proposing
language that requires affected local
officials with responsibility for
transportation to be involved on a
consultation basis in developing the
statewide transportation plan as it
relates to the non-metropolitan areas of
the State.

Section 450.216

The TEA-21 specifically states “with
respect to each non-metropolitan area in
the State, the program shall be
developed in consultation with affected
local officials with responsibility for
transportation,” now codified at 23
U.S.C. 135(f)(1)(B)(ii)(1). Therefore, the
FHWA and the FTA propose adding
§450.216(e) to reflect the intent of the
statute by proposing language that
requires affected local officials with
responsibility for transportation to be
involved on a consultation basis in
developing the statewide transportation
improvement program as it relates to the
non-metropolitan areas of the State.

Section 450.224

This SNPRM proposes a six-month
phase-in period (to end six months after
the effective date of a final rule, if we
decide to issue a final rule). After this
period, the consultation aspects of the
statewide transportation planning
process will be emphasized as we assess
the planning process and make the
Federal planning finding required in 23
CFR 450.220(b) and 23 U.S.C. 135(f)(4).
We considered a longer phase-in period,
but decided not to propose it since the
statutory language has been in effect for
almost four years and this proposal
mirrors statutory language.

There is one other section in the
existing regulation with language
related to consultation with non-
metropolitan local officials, 23 CFR
450.222 “Project selection for
implementation.” However, the FHWA

and the FTA do not propose to modify
that section in this SNPRM.

Rulemaking Analyses and Notices

All comments received before the
close of business on the comment
closing date indicated above will be
considered and will be available for
examination in the docket at the above
address. Comments received after the
comment closing date will be filed in
the docket and will be considered to the
extent practicable, but the agencies may
issue a final rule at any time after the
close of the comment period. In
addition to late comments, the FHWA
and the FTA will also continue to file
relevant information in the docket as it
becomes available after the comment
period closing date, and interested
persons should continue to examine the
docket for new material.

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

This rulemaking is an alternative
option to the agencies’ May 2000
Planning NPRM proposing to amend the
agencies’ planning regulations regarding
the consultation with non-metropolitan
local officials. The FHWA and the FTA
have determined preliminarily that this
action would be a significant regulatory
action within the meaning of Executive
Order 12866 and the Department of
Transportation regulatory policies and
procedures, because the proposed action
concerns a matter on which there is
substantial public interest. The agencies
anticipate that the economic impact of
this rulemaking would be minimal. This
action proposes to amend a portion of
the current planning regulations for
which substantial financial assistance is
provided to the States by both the
FHWA and the FTA to support
compliance with the requirements of the
regulation.

These proposed changes would not
adversely affect, in a material way, any
sector of the economy. In addition, these
changes would not create a serious
inconsistency with any other agency’s
action or materially alter the budgetary
impact of any entitlements, grants, user
fees, or loan programs; nor will the
proposed amendment of this regulation
raise any novel legal or policy issues.
Therefore, a full regulatory evaluation is
not required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (Pub. L. 96-354, 5 U.S.C.
60 1-612), the FHWA and the FTA have
evaluated the effects of this SNPRM on
small entities and has determined it
would not have a significant economic

impact on a substantial number of small
entities.

The modifications proposed in this
SNPRM are substantially dictated by the
statutory provisions of the TEA-21 and
the agencies believe that the flexibility
available to the States in those
provisions has been maintained. For
these reasons, the FHWA and the FTA
certify that this proposed action would
not have a significant economic impact
on a substantial number of small
entities. We are interested in any
comments regarding the potential
economic impacts of this proposed rule
on small entities and governments.

Unfunded Mandates Reform Act of
1995

The FWHA and the FTA have
analyzed this proposal under the
provisions of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 1044,
March 22, 1995, 109 Stat. 48) and
believe that this SNPRM would not
impose a Federal mandate resulting in
the expenditure by State, local, and
tribal governments, in the aggregate, or
by the private sector, of $100 million in
any one year.

The requirements of 23 U.S.C. 135 are
supported by Federal funds
administered by the FHWA and the
FTA. There is a legislatively established
local matching requirement for these
funds of up to twenty percent of the
total cost. The FHWA and the FTA
believe that the cost of complying with
these requirements is predominately
covered by the funds they administer.
The costs of compliance with the
requirements of the planning program as
a whole are eligible for funding;
therefore, this proposal would not create
an unfunded mandate.

Additionally, the definition of
“Federal mandate” in the Unfunded
Mandates Reform Act excludes financial
assistance of the type in which State,
local, or tribal governments have
authority to adjust their participation in
the program in accordance with changes
made in the program by the Federal
government. The Federal-aid highway
program and the Transit program permit
this type of flexibility to the States.

Executive Order 13132 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, and the agencies have
determined that this action does not
raise sufficient federalism implications
to warrant the preparation of a
Federalism assessment, and will not
adversely affect the States’ ability to
discharge traditional State governmental
functions.
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Concern was raised by some States
about burdens from the May 2000
Planning NPRM. One of the concerns is
the burden resulting from the
requirement for consultation with non-
metropolitan local officials. The TEA—
21 requires such consultation. In this
SNPRM the FHWA and the FTA make
it clear that already existing
consultation procedures could be used
to comply with these requirements.

The agencies further note that the
transportation planning activities
required by the planning regulations, as
amended by this proposed rule, are
conditions for the receipt of Federal
transportation financial assistance and
are reimbursable expenses. Under the
provisions of title 23, U.S.C., the Federal
government reimburses at least 80
percent of the costs to complete
required transportation plans and
transportation improvement programs.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.205,
Highway Planning and Construction;
20.500 Federal Transit Capital
Improvement Grants; 20.505, Federal
Transit Metropolitan Planning Grants;
20.507, Federal Transit Formula Grants;
20515, State Planning and Research.
The regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501, et seq.),
Federal agencies must obtain approval
from the Office of Management and
Budget (OMB) for each collection of
information they conduct, sponsor, or
require through regulations. The FHWA
and the FTA have determined that this
proposal does not contain collection of
information requirements for the
purposes of the PRA.

National Environmental Policy Act

The FHWA and the FTA have
analyzed this rulemaking for the
purpose of the National Environmental
Policy Act of 1969 (42 U.S.C. 4321—
4347). This proposal would not
constitute a major Federal action
significantly affecting the quality of the
human environment.

Executive Order 13175 (Tribal
Consultation)

The FHWA and the FTA have
analyzed this proposal under Executive
Order 13175, dated November 6, 2000.
The proposed action will not have

substantial direct effects on one or more
Indian tribes; will not impose
substantial direct compliance costs on
Indian tribal governments; and will not
preempt tribal law. Therefore, a tribal
summary impact statement is not
required. Consultation with tribal
governments is separately referenced in
TEA-21 and is not included in this
SNPRM.

Executive Order 13211 (Energy Effects)

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. Although this
proposal is a significant regulatory
action under Executive Order 12866, we
have determined that it is not a
significant energy action under that
order, because it is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects under
Executive Order 13211 is not required.

Executive Order 12988 (Civil Justice
Reform)

This proposal meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Executive Order 13045 (Protection of
Children)

We have analyzed this proposal under
Executive Order 13045, protection of
Children from Environmental Health
Risks and Safety Risks. This proposal is
not an economically significant rule and
does not concern an environmental risk
to health or safety that may
disproportionately affect children.

Executive Order 12630 (Taking of
Private Property)

This proposal would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Government
Actions and Interference with
Constitutionally Protected Property
Rights.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross-reference this action with
the Unified Agenda.

List of Subjects in 23 CFR Part 450

Grant programs—transportation,
Highways and roads, Mass
transportation, Reporting and
recordkeeping requirements.

Issued on: June 12, 2002.
Mary E. Peters,

Administrator, Federal Highway
Administration.

Jennifer L. Dorn,

Administrator, Federal Highway
Administration.

In consideration of the foregoing, the
FHWA proposes to amend title 23, Code
of Federal Regulations, part 450, as set
forth below:

PART 450—PLANNING ASSISTANCE
AND STANDARDS

1. The authority citation for part 450
continues to read as follows:

Authority: 23 U.S.C. 134, 23 U.S.C. 135, 23
U.S.C. 315, and 49 U.S.C. 5303—-06.

2. Amend §450.104 to revise the
definition of “consultation” and add a
definition for “non-metropolitan area”
to read as follows:

§450.104 Definitions.
* * * * *

Consultation means that one party
confers with another identified party
and, prior to taking action(s), considers
that party’s views and then keeps that
party informed about action(s) taken.

* * * * *

Non-metropolitan area means the
geographic area outside designated
metropolitan planning areas, as
designated under 23 USC § 134 and 49
USC §5303.

* * * * *

3. Amend §450.206 to revise
paragraph (b) and to add a paragraph (c)
to read as follows:

§450.206 Statewide transportation
planning process: General requirements.
* * * * *

(b) The statewide transportation
planning process shall be coordinated
with the metropolitan planning process
required by subpart C of this part and
with related planning activities being
carried out outside of metropolitan
planning areas.

(c) In carrying out statewide
transportation planning, the State shall
consider, with respect to non-
metropolitan areas, the concerns of local
elected officials representing units of
general purpose local government.

4. Amend §450.212 by adding a new
paragraph (h) to read as follows:

§450.212 Public involvement.

* * * * *
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(h) The State shall provide for non-
metropolitan local official participation.
The State shall have a documented
process(es) for consulting with non-
metropolitan local officials representing
units of general purpose local
government and/or local officials with
responsibility for transportation that
results in their effective participation in
the statewide transportation planning
process and development of the
statewide transportation improvement
program.

5. Amend §450.214 by adding a
paragraph (f) to read as follows:

§450.214 Statewide transportation plan.
* * * * *

(f) In developing the statewide
transportation plan, affected local
officials with responsibility for
transportation shall be involved on a
consultation basis for the portions of the
plan in non-metropolitan areas of the
State.

6. Amend §450.216 by adding a
paragraph (e) to read as follows:

§450.216 Statewide transportation
improvement program (STIP).
* * * * *

(e) In developing the statewide
transportation improvement program,
affected local officials with
responsibility for transportation shall be
involved on a consultation basis for the
portions of the program in non-
metropolitan areas of the State.

7. Amend § 450.224 by designating
the existing text as paragraph (a) and by
adding a new paragraph (b) to read as
follows:

§450.224 Phase-in of new requirements.
* * * * *

(b) The State has a period of six
months after [30 days after publication
of the final rule in the Federal Register]
to document and implement the
consultation process discussed in
§450.212(h).

[FR Doc. 02—15280 Filed 6-17-02; 4:45 pm]
BILLING CODE 4910-22-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG—248110-96]

RIN 1545-AY48

Guidance Under Section 817A

Regarding Modified Guaranteed
Contracts; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to notice of proposed
rulemaking and notice of public
hearing.

SUMMARY: This document contains a
correction to a notice of proposed
rulemaking and notice of public hearing
(REG—248110-96) that was published in
the Federal Register on Monday, June 3,
2002 (67 FR 38214). These regulations
affect insurance companies that define
the interest rate to be used with respect
to certain insurance contracts that
guarantee higher returns for an initial,
temporary period.

FOR FURTHER INFORMATION CONTACT: Ann
H. Logan, (202) 622—3970 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:

Background

The notice of proposed rulemaking
and notice of public hearing that is the
subject of this correction is under
section 817A of the Internal Revenue
Code.

Need for Correction

As published REG-248110-96
contains an error which may prove to be
misleading and is in need of
clarification.

Correction of Publication

Accordingly, the publication of the
notice of proposed rulemaking and
notice of public hearing (REG-248110—
96), which is the subject of FR Doc. 02—
13848, is corrected as follows:

On page 38215, column 2, in the
preamble under the paragraph heading
“Interest Rates Affecting Modified
Guaranteed Contracts” first paragraph,
lines twelve through fifteen, the
language ‘“The temporary guarantee may
be a fixed rate (non-equity indexed
modified guaranteed contracts) or a rate
based on bond or equity yields (equity-
indexed” is corrected to read “The
temporary guarantee may be a rate based
on stocks, other equity instruments, or
equity-based derivatives (equity-
indexed modified guaranteed contracts)
or a rate that is not related to equity
performance (non-equity-indexed
modified guaranteed contracts).”.

Cynthia Grigsby,

Chief, Regulations Unit, Associate Chief
Counsel (Income Tax and Accounting).

[FR Doc. 02-15353 Filed 6—18-02; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 917
[KY-238-FOR]

Kentucky Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement(OSM),
Interior.

ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: We are announcing a
proposed amendment to the Kentucky
regulatory program (the ‘“Kentucky
program’’) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA or the Act). Kentucky proposes
additions to its statutes about
permittees’ access to land to abate
violations and intends to revise its
program to be consistent with SMCRA.
This document gives the times and
locations that the Kentucky program
and proposed amendment to that
program are available for your
inspection, the comment period during
which you may submit written
comments on the amendment, and the
procedures that we will follow for the
public hearing, if one is requested.
DATES: We will accept written
comments on this amendment until 4
p.m., e.s.t. July 19, 2002. If requested,
we will hold a public hearing on the
amendment on July 15, 2002. We will
accept requests to speak at a hearing
until 4 p.m., e.s.t. on July 5, 2002.
ADDRESSES: You should mail or hand
deliver written comments and requests
to speak at the hearing to William J.
Kovacic at the address listed below.
You may review copies of the

Kentucky program, this amendment, a

listing of any scheduled public hearings,

and all written comments received in
response to this document at the
addresses listed below during normal
business hours, Monday through Friday,
excluding holidays. You may receive
one free copy of the amendment by
contacting OSM’s Lexington Field

Office.

William J. Kovacic, Lexington Field
Office, Office of Surface Mining
Reclamation and Enforcement, 2675
Regency Road, Lexington, Kentucky
40503, Telephone: (859) 260-8400. E-
mail: bkovacic@osmre.gov.

Department of Surface Mining
Reclamation and Enforcement, 2
Hudson Hollow Complex, Frankfort,
Kentucky 40601, Telephone: (502)
564—-6940.
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FOR FURTHER INFORMATION CONTACT:
William J. Kovacic, Telephone: (859)
260-8400. Internet:
bkovacic@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the Kentucky Program

II. Description of the Proposed Amendment
1II. Public Comment Procedures

IV. Procedural Determinations

I. Background on the Kentucky
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, ‘‘a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of the Act * * * and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to the Act * * * See 30
U.S.C. 1253(a)(1) and (7). On the basis
of these criteria, the Secretary of the
Interior conditionally approved the
Kentucky program on May 18, 1982.
You can find background information
on the Kentucky program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
of the Kentucky program in the May 18,
1982, Federal Register (47 FR 21404).
You can also find later actions
concerning Kentucky’s program and
program amendments at 30 CFR 917.11,
917.12, 917.13, 917.15, 917.16, and
917.17.

II. Description of the Proposed
Amendment

By letter dated April 25, 2002
(Administrative Record No. KY-1530),
Kentucky sent us an amendment to its
program under SMCRA (30 U.S.C. 1201
et seq.). Kentucky sent the amendment
at its own initiative. A summary of the
amended language follows. It amends
the Kentucky Revised Statutes (KRS) at
350.280 and is referenced as Kentucky
House Bill 809.

Emergencies: If Kentucky issues a
cessation order requiring the immediate
abatement of a violation based on
imminent danger to the health and
safety of the public or significant
environmental harm, and the order
requires access to property for which
the permittee does not have legal right
of entry and has been denied access to
abate the violation, an easement of
necessity is recognized on behalf of the
permittee for the limited purpose of
abating the violation. The easement
becomes effective and the permittee is
authorized to enter the property to

undertake immediate action to abate the
violation if he/she concurrently: (a)
Provides to the property owner or legal
occupant a copy of the cessation order;
(b) provides to the owner an affadivit
that the permittee has been denied
access to the property; and (c) provides
to the owner a statement that within
three days of his entry to the property
the permittee will obtain a qualified
appraisal of the property damages,
including loss of use, that will result
from the violation as abated and those
that are likely to result from the
permittee’s entry to abate the violation,
and that the permittee will, at that time,
pay the owner the amount of the
damages specified in the appraisal.

The permittee must deliver the
appraisal as promised, and the owner
has three days to accept or reject it in
writing. If the owner does not accept or
reject the permittee’s appraisal and
offer, the permittee must pay the
appraised damages to the County Circuit
Clerk within three business days of the
non-acceptance. The funds will be
placed in an interest-bearing bank
account until the issue is resolved.

If the owner rejects the permittee’s
appraisal, he/she may obtain his/her
own appraisal and provide it to the
permittee within seven days after
receipt of the permittee’s appraisal. The
permittee must pay for the owner’s
appraisal, up to the amount the
permittee paid for his/her own
appraisal. If the owner’s appraised
damages are greater than the permittee’s
and agreement is not reached, the
permittee must pay the owner the
amount of the permittee’s appraised
damages and pay the difference to the
County Circuit Clerk. The funds will be
placed in an interest-bearing bank
account until the issue is resolved.

Non-emergencies: The procedures are
generally the same as those described
above for emergencies. However, the
easement of necessity is initially
recognized only for the limited purpose
of allowing the permittee’s appraiser to
enter the property to conduct the
appraisal, which the permittee must
provide within seven days instead of
three. After the required procedures and
payments are satisfied, the permittee
may enter the property to abate the
violation.

III. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment
satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the State program.

Written Comments

Send your written or electronic
comments to OSM at the address given
above. Your written comments should
be specific, pertain only to the issues
proposed in this rulemaking, and
include explanations in support of your
recommendations. We will not consider
or respond to your comments when
developing the final rule if they are
received after the close of the comment
period (see DATES). We will make every
attempt to log all comments into the
administrative record, but comments
delivered to an address other than the
Lexington Field Office may not be
logged in.

Electronic Comments

Please submit Internet comments as
an ASCII or Word file avoiding the use
of special characters and any form of
encryption. Please also include “Attn:
SPATS No.KY-231-FOR” and your
name and return address in your
Internet message. If you do not receive
a confirmation that we have received
your Internet message, contact the
Lexington Field Office at (859) 260—
8400.

Availability of Comments

We will make comments, including
names and addresses of respondents,
available for public review during
normal business hours. We will not
consider anonymous comments. If
individual respondents request
confidentiality, we will honor their
request to the extent allowable by law.
Individual respondents who wish to
withhold their name or address from
public review, except for the city or
town, must state this prominently at the
beginning of their comments. We will
make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public review in their entirety.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by 4
p.m., e.s.t. July 5, 2002. If you are
disabled and need special
accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
a hearing.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at the
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public hearing provide us with a written
copy of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.

Public Meeting

If only one person requests an
opportunity to speak, we may hold a
public meeting rather than a public
hearing. If you wish to meet with us to
discuss the amendment, please request
a meeting by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT. All such meetings are open to
the public and, if possible, we will post
notices of meetings at the locations
listed under ADDRESSES. We will make
a written summary of each meeting a
part of the administrative record.

IV. Procedural Determinations
Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA. Section 503(a)(7) requires that
State programs contain rules and
regulations ‘“‘consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13211—Regulations
That Significantly Affect The Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was

prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C.804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local governmental agencies or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
that the State submittal, which is the
subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 917

Intergovernmental relations, Surface
mining, Underground mining.

Dated: May 15, 2002.
Allen D. Klein,

Regional Director, Appalachian Regional
Coordinating Center.

[FR Doc. 02—15484 Filed 6-18-02; 8:45 am)]
BILLING CODE 4310-05-P
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 950

[SPATS No. WY—-030—FOR]
Wyoming Regulatory Program
AGENCY: Office of Surface Mining

Reclamation and Enforcement, Interior.

ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: We are announcing receipt of
a proposed amendment to the Wyoming
regulatory program (hereinafter, the
“Wyoming program”) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA or the Act). Wyoming
proposes revisions to its Coal Rules
regarding placement of spoil outside of
the mined-out area, clarification of self-
bonding requirements, approving permit
revisions, incremental bonds, incidental
operation changes and termination of
jurisdiction. Wyoming intends to revise
its program to be consistent with the
corresponding Federal regulations,
provide additional safeguards, clarify
ambiguities, and improve operational
efficiency.

This document gives the times and
locations that the Wyoming program
and proposed amendment to that
program are available for your
inspection, the comment period during
which you may submit written
comments on the amendment, and the
procedures that we will follow for the
public hearing, if one is requested.

DATES: We will accept written
comments on this amendment until 4:00
p-m., m.d.t. July 19, 2002. If requested,
we will hold a public hearing on the
amendment on July 15, 2002. We will
accept requests to speak until 4:00 p.m.,
m.d.t. on July 5, 2002.

ADDRESSES: You should mail or hand
deliver written comments and requests
to speak at the hearing to Guy Padgett
at the address listed below.

You may review copies of the
Wyoming program, this amendment, a
listing of any scheduled public hearings,
and all written comments received in
response to this document at the
addresses listed below during normal
business hours, Monday through Friday,
excluding holidays. You may receive
one free copy of the amendment by
contacting the Office of Surface Mining
Reclamation and Enforcement’s (OSM’s)
Casper Field Office.

Guy Padgett, Casper Field Office, Office
of Surface Mining Reclamation and

Enforcement, 100 East “B” Street,
Federal Building, Room 2128, Casper,
Wyoming 82601-1918, 307/261-6550,
GPadgett@osmre.gov.

Dennis Hemmer, Director, Wyoming
Department of Environmental Quality,
Herschler Building, 122 West 25th
Street, Cheyenne, Wyoming 82002,
307/777-7682, dhemmer@state.wy.us.

FOR FURTHER INFORMATION CONTACT: Guy
Padgett, Telephone: 307/261-6550.
Internet: GPadgett@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the Wyoming Program

II. Description of the Proposed Amendment
I1I. Public Comment Procedures

IV. Procedural Determinations

I. Background on the Wyoming
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of the Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Wyoming
program on November 26, 1980. You
can find background information on the
Wyoming program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the Wyoming program in
the November 26, 1980, Federal
Register (45 FR 78637). You can also
find later actions concerning Wyoming’s
program and program amendments at 30
CFR 950.12, 950.15, 950.16, and 950.20.

IL. Description of the Proposed
Amendment

By letter dated April 30, 2002,
Wyoming sent us a proposed
amendment to its program
(administrative record No. WY—-35-01)
under SMCRA (30 U.S.C. 1201 et seq.).
Wyoming sent the amendment in
response to a November 7, 1988, letter
(administrative record No. WY—-35-05)
and a February 21, 1990, letter
(administrative record No. WY—-35-07)
that we sent to Wyoming in accordance
with 30 CFR 732.17(c), and in response
to the required program amendments at
30 CFR 950.16(j, k, n, y, and z), and to
include changes made at its own
initiative. The full text of the program
amendment is available for you to read

at the locations listed above under
ADDRESSES.

The provisions of Wyoming’s Coal
Rules that Wyoming proposes to revise
are: (1) Chapter 1, Section 2 and Chapter
13, Section 1(a), (b), and (c), definitions,
cross-reference, and guidelines on
permit revisions; (2) Chapter 4, Section
2(b)(iv), backfilling, grading, contouring,
spoil, topsoil, vegetative and organic
material to satisfy the required program
amendment at 30 CFR 950.16(n); (3)
Chapter 11, Sections 1(a), 2(a), 3(b), 3(c)
and 4(a), bond and insurance
requirements for surface coal mining
operations under regulatory programs,
intended to satisfy some of the
deficiencies identified by OSM in its
November 7, 1988, 30 CFR 732 letter to
Wyoming; (4) Chapter 12, Section 1(b),
review, public participation, and
approval or disapproval of permit
applications, permit term and
conditions, and Chapter 13, Section
1(d)(iv)(D), probable hydrologic
consequences assessment revision or
update (changes to both Chapters 12 and
13 are intended to satisfy the program
deficiency identified at 30 CFR
950.16(y)); (5) Chapter 12, Section
2(d)(iii), bonding and insurance
procedures intended to satisfy the
program deficiencies (numbered G-1)
contained in the February 21, 1990, 30
CFR 732 letter we sent to Wyoming; (6)
Chapter 15, Section 7, termination of
jurisdiction, intended to satisfy the
program deficiency (D-1) we sent
Wyoming in a February 21, 1990, 30
CFR 732 letter; (7) Chapter 13, Section
1(d), intended to correct a cross-
reference listed as a program deficiency
in 30 CFR 950.16(j)[part 2]; and (8)
Chapter 13, Section 1(a), concerning
alternative methods of permit revision,
intended to satisfy the program
deficiency listed at 30 CFR
950.16(j)[part 3].

III. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment
satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the Wyoming program.

Written Comiments

Send your written or electronic
comments to OSM at the address given
above. Your comments should be
specific, pertain only to the issues
proposed in this rulemaking, and
include explanations in support of your
recommendations. We will not consider
or respond to your comments when
developing the final rule if they are
received after the close of the comment
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period (see DATES). We will make every
attempt to log all comments into the
administrative record, but comments
delivered to an address other than the
Casper Field Office may not be logged
in.

Electronic Comments

Please submit Internet comments as
an ASCII file or Word file avoiding the
use of special characters and any form
of encryption. Please also include “Attn:
SPATS No. WY-030-FOR” and your
name and return address in your
Internet message. If you do not receive
a confirmation that we have received
your Internet message, contact the
Casper Field Office at 307/261-6555.

Availability of Comments

We will make comments, including
names and addresses of respondents,
available for public review during
normal business hours. We will not
consider anonymous comments. If
individual respondents request
confidentiality, we will honor their
request to the extent allowable by law.
Individual respondents who wish to
withhold their name or address from
public review, except for the city or
town, must state this prominently at the
beginning of their comments. We will
make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public review in their entirety.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by
4:00 p.m., m.d.t. on July 5, 2002. If you
are disabled and need special
accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
the hearing.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at a public
hearing provide us with a written copy
of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others

present in the audience who wish to
speak, have been heard.

Public Meeting

If only one person requests an
opportunity to speak, we may hold a
public meeting rather than a public
hearing. If you wish to meet with us to
discuss the amendment, please request
a meeting by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT. All such meetings are open to
the public and, if possible, we will post
notices of meetings at the locations
listed under ADDRESSES. We will make
a written summary of each meeting a
part of the administrative record.

IV. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “‘establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining

operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA. Section 503(a)(7) requires that
State programs contain rules and
regulations “consistent with”’
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.
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Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
that the State submittal, which is the
subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 950
Intergovernmental relations, Surface
mining, Underground mining.
Dated: May 16, 2002.
Peter A. Rutledge,
Acting Regional Director, Western Regional
Coordinating Center
[FR Doc. 02—15485 Filed 6—-18—-02; 8:45 am)]
BILLING CODE 4310-05-P

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 501

Rules Governing Availability of
Information

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Proposed rule; request for
comments.

SUMMARY: The Office of Foreign Assets
Control (“OFAC”) of the U.S.
Department of the Treasury invites
public comments on a proposed rule

concerning the disclosure of certain
civil penalties information. On a
periodic basis, not less frequently than
quarterly, OFAC intends to make public
certain information about civil penalties
imposed and informal settlements.
DATES: Public comments must be
received by OFAC on or before July 19,
2002.

ADDRESSES: Comments may be
submitted to the Chief of Records,
ATTN: Request for Comments, Office of
Foreign Assets Control, Department of
the Treasury, 1500 Pennsylvania
Avenue, NW., Washington, DC 20220.
Alternatively, comments may be
submitted via facsimile to the Chief of
Records at 202/622-1657 or via OFAC’s
Web site <http://www.treas.gov/offices/
enforcement/ofac/comment.html>.

FOR FURTHER INFORMATION CONTACT:
Chief of Records, tel.: 202/622—2500, or
Chief Counsel, tel. 202/622-2410.
SUPPLEMENTARY INFORMATION:

Background

OFAC is committed to making its
enforcement activities more transparent
to the public. In an effort to achieve this
goal, while balancing foreign policy
considerations and the requirements of
the statutes, Executive Orders, and
regulations it administers and enforces,
OFAC offers this notice of a proposed
rule governing the public availability of
certain civil penalties information.
OFAG expects that making certain
additional information public will
promote greater awareness of its
enforcement activities and encourage
compliance with the economic
sanctions programs OFAC administers
and enforces under 31 CFR chapter V.

OFAC has already made public
certain information pertaining to
informal settlements of civil penalties
matters in response to a request under
the Freedom of Information Act
(“FOIA”), 5 U.S.C. 552. Within a given
range of dates, the FOIA requester
sought, inter alia, the identity of each
entity with which a civil penalties
matter was settled, the nature of the
alleged violation, and the amount of the
settlement. OFAC is still in the process
of completing its response to this
particular FOIA request, but an interim
release of documents generated
substantial public interest.

Prospectively, OFAC intends to make
public the following civil penalties
information on a periodic basis, not less
frequently than quarterly. In
proceedings against an entity that result
in either the imposition of a civil
monetary penalty or an informal
settlement, OFAC plans to release (1)
the name of the entity involved, (2) the

sanctions program involved, (3) a brief
description of the violation or alleged
violation, and (4) the amount of the
penalty imposed or the amount of the
agreed settlement. At this time, OFAC
does not plan to release the names of
individuals involved in civil penalties
matters, but OFAC may decide to do so
in the future; we would welcome public
comments on the potential disclosure of
individual names in response to this
notice. For the time being, penalties and
informal settlements involving
individuals will be included in the
periodic release on an aggregate basis.
The information concerning civil
penalties and informal settlements will
be made available to the public through
OFAC’s Web site <http://www.treas.gov/
offices/enforcement/ofac/index.html>.

In addition to the names of
individuals, there are certain types of
information that OFAC does not
propose to make public under this rule.
These include information relating to
the Foreign Narcotics Kingpin Sanctions
Regulations, trade secrets and other
sensitive commercial or financial
information, and information on
proceedings that have not yet been
completed.

Civil Penalties Proceedings Under the
Kingpin Act. Section 805(e)(3) of the
Foreign Narcotics Kingpin Designation
Act (“FNKDA”), 21 U.S.C. 1904(e)(3),
provides that a key disclosure provision
of FOIA, 5 U.S.C. 552(a)(3), shall not
apply to any record or information
obtained or generated in the
implementation of FNKDA. OFAC has
implemented FNKDA through the
Foreign Narcotics Kingpin Sanctions
Regulations, 31 CFR part 598, which
explain that information obtained or
created in the implementation of those
regulations shall not be disclosed under
section 552(a)(3) of FOIA. See 31 CFR
§598.802. In recognition of the
important policies underlying this
provision of FNKDA, OFAC does not
plan to make public, under this
proposed rule, information from civil
penalties proceedings conducted under
the Foreign Narcotics Kingpin Sanctions
Regulations.

Trade Secrets and Commercial or
Financial Information. OFAC does not
intend to make public any “trade secrets
and commercial or financial information
obtained from a person and privileged
or confidential,” within the meaning of
section 552(b)(4) of FOIA.

Pending Proceedings. As a matter of
policy, OFAC does not publicly
comment on pending enforcement and
civil penalties proceedings. OFAC plans
to make public the information
described in this proposed rule only
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after the conclusion of any such
proceedings.

Electronic Availability

This document is available as an
electronic file on The Federal Bulletin
Board the day of publication in the
Federal Register. By modem, dial 202/
512—1387 and type “/GO FAC,” or call
202/512-1530 for disk or paper copies.
This file is available for downloading
without charge in ASCII and Adobe
Acrobat? readable (*.PDF) formats. For
Internet access, the address for use with
the World Wide Web, Telnet, or FTP
protocol is <fedbbs.access.gpo.gov>.

This document and additional
information concerning the Office of
Foreign Assets Control are available
from OFAC’s Web site <http://
www.treas.gov/offices/enforcement/
ofac/index.html> or via facsimile
through OFAC’s 24-hour fax-on-demand
service, tel: 202/622—0077. Comments
on this proposed rule may be submitted
electronically via OFAC’s Web site
<http://www.treas.gov/offices/
enforcement/ofac/comment.html>.

Regulatory Flexibility Act, Paperwork
Reduction Act, and Executive Order
12866

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq., it is hereby
certified that this proposed rule would
not have a significant economic impact
on a substantial number of small
entities. The proposed rule imposes no
regulatory burdens on the public and
simply announces that OFAC will
publicly release certain information
about civil penalties imposed and
informal settlements. Accordingly, no
regulatory flexibility analysis is
required.

The Paperwork Reduction Act does
not apply because the proposed rule
does not impose information collection
requirements that would require the
approval of the Office of Management
and Budget under 44 U.S.C. 3501 et seq.
A regulatory assessment is not required
because this proposed rule is not a
“significant regulatory action” as
defined in Executive Order 12866.

Request for Comment

OFAC invites public comments
concerning this proposed rule.
Comments must be received within
thirty (30) days of the publication date
of this notice. The address for
submitting comments appears near the
beginning of this notice. All relevant
comments received will be made
available to the public on OFAC’s Web
site <http://www.treas.gov/offices/
enforcement/ofac/index.html>.

List of Subjects in 31 CFR Part 501

Administrative practice and
procedure, Penalties, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, OFAC proposes to amend 31
CFR Part 501 to read as follows:

PART 501—REPORTING AND
PROCEDURES REGULATIONS

Subpart D—Procedures

Amend §501.805 by adding
paragraph (d) to read as follows:

§501.805 Rules governing availability of
information.
* * * * *

(d) Certain Civil Penalties
Information. (1) After the conclusion of
a civil penalties proceeding that results
in either the imposition of a civil
monetary penalty or an informal
settlement, OFAC shall make available
to the public certain information on a
periodic basis, not less frequently than
quarterly, as follows:

(i) In each such proceeding involving
an entity, OFAC shall make available to
the public

(A) The name of the entity involved,

(B) The sanctions program involved,

(C) A brief description of the violation
or alleged violation, and

(D) The amount of the penalty
imposed or the amount of the agreed
settlement.

(ii) In such proceedings involving
individuals, OFAC shall release on an
aggregate basis

(A) The number of penalties imposed
and informal settlements reached,

(B) The sanctions programs involved,

(C) A brief description of the
violations or alleged violations, and

(D) The amounts of the penalties
imposed and the amounts of the agreed
settlements.

(iii) On a case-by-case basis, OFAC
may release additional information
concerning a particular civil penalties
proceeding.

(2) The information made available
pursuant to paragraph (d)(1) of this
section shall not include the following:

(i) The name of any violator or alleged
violator who is an individual.

(ii) Records or information obtained
or created in the implementation of part
598 of this chapter.

Dated: June 12, 2002.

R. Richard Newcomb,
Director, Office of Foreign Assets Control.

Approved: June 12, 2002.

Kenneth Lawson,

Assistant Secretary (Enforcement),
Department of the Treasury.

[FR Doc. 02-15377 Filed 6—14—02; 10:19 am]
BILLING CODE 4810-25-P

DEPARTMENT OF TRANSPORTATION
Coast Guard
33 CFR Part 160

[USCG-2001-11865]
RIN 2115-AG35

Notification of Arrival in U.S. Ports

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes
permanent changes to its notification of
arrival and departure requirements for
commercial vessels greater than 300
gross tons bound for or departing from
ports or places in the United States. We
propose to incorporate most of the
temporary changes we made following
the September 11, 2001, terrorist
attacks. We also propose to consolidate
the notice of departure and notice of
arrival; require electronic submission of
cargo manifest information to U.S.
Customs Service; and require additional
crew and passenger information. The
proposed permanent changes would
help ensure public safety, security, and
the uninterrupted flow of commerce.
DATES: Comments and related material
must reach the Docket Management
Facility on or before August 19, 2002.
Comments sent to the Office of
Management and Budget (OMB) on
collection of information must reach
OMB on or before August 19, 2002.

ADDRESSES: To make sure that your
comments and related material are not
entered more than once in the docket,
please submit them by only one of the
following means:

(1) By mail to the Docket Management
Facility (USCG-2001-11865), U.S.
Department of Transportation, room
PL—-401, 400 Seventh Street SW.,
Washington, DC 20590-0001.

(2) By delivery to room PL—401 on the
Plaza level of the Nassif Building, 400
Seventh Street SW., Washington, DC
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The telephone number is 202—-366—
9329.

(3) By fax to the Docket Management
Facility at 202-493-2251.

(4) Electronically through the website
for the Docket Management System at
http://dms.dot.gov/.

You must also mail comments on
collection of information to the Office of
Information and Regulatory Affairs,
Office of Management and Budget, 725
17th Street NW., Washington, DC 20503,
ATTN: Desk Officer, U.S. Coast Guard.

The Docket Management Facility
maintains the public docket for this
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rulemaking. Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, will
become part of this docket and will be
available for inspection or copying at
room PL—401 on the Plaza level of the
Nassif Building, 400 Seventh Street
SW., Washington, DC between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet at
http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call LTJG Marcus A. Lines, U.S.
Coast Guard (G-MP), at 202—-267—-6854.
If you have questions concerning U.S.
Customs Service procedures, call
Kimberly Nott at 202-927-0042. If you
have questions on viewing or submitting
material to the docket, call Dorothy
Beard, Chief, Dockets, Department of
Transportation, at 202—-366—-5149.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (USCG-2001-11865),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. You may submit your
comments and material by mail, hand
delivery, fax, or electronic means to the
Docket Management Facility at the
address under ADDRESSES; please submit
your comments and material by only
one means. If you submit them by mail
or hand delivery, submit them in an
unbound format, no larger than 8% by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. You may submit a request for
one to the Docket Management Facility
at the address under ADDRESSES
explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

The terrorist attacks of September
2001 killed thousands of people and

heightened the need for security checks
on all modes of travel, particularly those
modes by which foreign nationals and
products can enter the country. In the
maritime context, extra time is needed
for security checks. If the required
arrival information is not received early
enough, vessels bound for U.S. ports
and places could experience delays in
entering port.

On October 4, 2001, we published a
temporary final rule entitled
“Temporary Requirements for
Notification of Arrival in U.S. Ports” in
the Federal Register (66 FR 50565).
Subsequently, we published two
corrections in the Federal Register
[November 19, 2001 (66 FR 57877) and
January 18, 2002 (67 FR 2571)]. The
temporary rule increased the
submission time for an NOA from 24 to
96 hours prior to arriving at port;
required centralized submissions;
temporarily suspended exemptions from
reporting requirements for some groups
of vessels; and required submission of
passenger, crew, and cargo information.

Additional rulemakings may be
necessary to increase maritime domain
awareness or to achieve the goal of a
single submission of all Federal
Government arrival information
requirements.

Extension of Temporary Final Rule

The temporary rule was effective until
June 15, 2002. On May 30, 2002, we
extended the effective period of the
temporary rule until September 30, 2002
[67 FR 37682].

Discussion of Comments

General. During the comment period
of the temporary rule, we received eight
letters. Each of the eight commenters
understood the need to strengthen
security efforts and change the
requirements for Notices of Arrivals
(NOAs). Most of the comments
contained suggestions about the process
in which we manage and distribute the
information reported from vessels.

One comment stated that some
Captains of the Port (COTP) requested
vessel owners and operators to submit a
duplicate of the information already
reported to the National Vessel
Movement Center (NVMC). The
comment recommended that
information be reported only once. We
agree with this comment. During the
early implementation of the temporary
rule some instances of duplicated
reporting occurred. Those instances
were resolved. This proposal would
require reporting only to a centralized
location.

Some comments also encouraged the
Coast Guard to share or distribute NOA

information among federal government
agencies to limit duplicate submission
requirements. We shared these
suggestions with the program offices
working with other agencies to
eliminate or minimize redundant
reporting requirements.

One comment encouraged the Coast
Guard to state in “plain language”
exactly what is required of vessel
owners. The Coast Guard agrees. We
request comments concerning the
readability, organization, or
presentation of requirements in this
proposal. We will incorporate plain
language principles into our Final Rule.

Local issues. One comment requested
that COTPs use information submitted
for an “explosive shipment carrying”
permit to satisfy NOA submission
requirements. Another comment
complained that it is too difficult to
accurately submit a 96-hour advance
NOA to the NVMC, without subsequent
updates.

These comments both discuss matters
which are better addressed by the local
COTP. Under § 160.205, these
individuals may request a waiver from
submitting an NOA report.

Electronic Submissions. A few
comments suggested the Coast Guard
provide electronic submission
capabilities for submitting NOAs to the
NVMC. Currently, the NVMC can
receive electronic submissions in
common file formats, such as ASCII
text, MS Word documents, and MS
Excel spreadsheets. In the “discussion
of proposed rule” section of this
preamble, we seek comments on
electronic filing data specifications that
would enable automatic processing of
NOA data.

Discussion of Proposed Rule

This proposed rule would
permanently change the notice of arrival
(NOA) requirements. Many of the
changes we propose to make permanent
in this NPRM have been adopted from
the temporary rule. This proposal also
contains requirements that were not
introduced in the temporary rule, and
they are discussed in detail in this
preamble.

Under 33 CFR part 160, subpart C,
owners, agents, masters, operators, or
persons in charge of vessels bound for
U.S. ports must file an NOA before they
enter port. (Persons required to submit
reports will hereafter be called
“submitters.”) In this rulemaking, the
Coast Guard proposes to:

* Require additional information in
NOA reports;

* Require electronic submissions of
cargo manifest information to United
States Customs Service (USCS);
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* Change submission times for NOAs;

* Require submitters to report
changes to submitted information;

* Merge the Notice of Departure
(NOD) requirements with the NOA
requirements;

* Allow consolidated NOA reports for
multiple ports;

* Require centralized and electronic
submissions;

» Revise exemptions from reporting
requirements and

» Update definitions, and make
technical corrections in the ISM Code
Notice listed in 33 CFR 160.207(d).

Required elements in NOA reports.
We propose to permanently require the
following vessel, cargo, crew, and
passenger information be reported.
Submitters would identify each
destination by listing the names of the
receiving facility, the port or place in
the U.S., the city, and the state, as well
as indicate the location or position of
the vessel at the time of reporting.
Submitters would provide a general
description of cargo aboard the vessel.
The description would convey if the
vessel were carrying items such as grain,
oil, containers, etc. Submitters would
provide the full name, date of birth,
nationality, passport number or
mariner’s documentation number, and
position or duty on the vessel, as
applicable, for each crewmember and
passenger.

In addition to making those
requirements permanent, we also
propose adding requirements for
submitters to identify where each
crewmember and passenger embarked.
Submitters would provide any aliases,
nickname, maiden name, professional,
or stage name for each crewmember.
This new information would allow us to
better identify crewmembers entering
our ports.

Cargo Manifest Information. The
Coast Guard proposes requiring a new
information requirement as part of the
NOA submission. The new requirement
is the vessel’s cargo manifest
information described in 19 CFR 4.7(a).

This requirement is in addition to the
one in § 160.207(b)(14), “general
description of the cargo”, and would
consist of a completed U.S. Customs
Service form (Customs Form 1302).
Cargo manifest information is necessary
to assess cargoes entering U.S. ports for
potential threats to the national security
and appropriately respond to those
threats.

The Coast Guard does not have the
capability at its National Vessel
Movement Center to receive and process
the cargo manifest information. The U.S.
Customs Service (USCS), however, does
have an existing capability to receive,
process, and share the information with
Coast Guard, provided the information
is submitted to USCS 96 hours before
the vessel arrives at a U.S. port and
provided it is submitted electronically
to the USCS Sea Automated Manifest
System (AMS). A single electronic
submission of the cargo manifest
information (Customs Form 1302) to
USCS would satisfy the requirements of
both agencies for submission of that
data.

The Coast Guard proposes that the
cargo manifest information be submitted
electronically to USCS through AMS,
while all other required NOA
information would continue to be
submitted to NVMC.

The Coast Guard requests comments
on whether all vessels should be
required to submit their cargo manifest
information via electronic means
utilizing Sea AMS, or should they be
allowed to submit the cargo manifest by
some other means?

To transmit information
electronically, a submitter will begin by,
first, calling 703-921-7501 or sending a
letter to the following address
requesting participation in the Sea AMS
program: U.S. Customs Service, Client
Representative Branch, 7501 Boston
Blvd. Rm. 211, Springfield, VA 22153.
Upon receiving an inquiry, Customs
will send a respondent checklist to the
party for completion.

Once the checklist is completed and
returned to Customs, a USCS client
representative will be assigned to work
with the submitter. This representative
will serve as a technical advisor
establishing a Sea AMS interface.
Establishing an interface for
participation can require as little as two
weeks or up to several months,
depending on the particular method
chosen.

AMS will allow participants to
transmit manifest information
electronically 96 hours prior to vessel
arrival. There are four methods of
transmitting data to AMS: (1) Establish
a direct connection with Customs; (2)
use a service provider; (3) use a port
authority; and (4) purch